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New York State Defenders Association, Inc.

Public Defense Backup Center Telephone (518) 465-3524
FAX (518) 465-324S

August 5, 1994

TO:

The Honorable Mario M. Cuomo The Honorable Helene E. Weinstein
The Honorable Ralph J. Marino Members, N.Y.S. Senate

The Honorable Sheldon Silver Members, N.Y.S. Assembly

The Honorable Manfred Ohrenstein The Honorable Judith S. Kaye

The Honorable Clarence D. Rappleyea The Honorable G. Oliver Koppell
The Honorable James J. Lack The Honorable H. Carl McCall

This report is submitted pursuant to NYSDA’s contract with the State of New York to
review, assess and analyze the state’s public defénse system and to make recommen-
dations for improvements to the Governor, the Legislature, the Judiciary and other
appropriate instrumentalities.

The report represents the first comprehensive examination of the processes used to
determine financial eligibility for appointed counsel in New York’s 62 counties.
Unfortunately, the study reveals a pattern of constitutionally defective eligibility practices
across the state which seriously undermines the fundamenta] state and federal right to
appointed representation.

Almost 30 years have passed since the Legislature established New York’s public defense
system. Constitutionally defective eligibility practices are one aspect of many long-
standing deficiences in public defense representation in this state. As you review this
report and consider its recommendations, please recognize that the hour is late and that
reform of this state’s public defense system is long overdue.

onathan E. Gradess
ecutive Director
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. INTRODUCTION

The responsibility of the judiciary to appoint counsel to all criminal defen-
damts who are financially unable to hire a fawyer, is a principle of fundamental
constitutional import.' The right to appointed representation is nat, however,
self-executing. Determination of financial etigibility for public defense repre-
sentation is a pecessary prerequisite to appointment by the court. While New York
State has a long-standing tradition of scrupulously safeguarding the counsel rights
of all those charged with crimes, the courts have been less than ateentive to their
role in ensuring the implementation of those rights. The constitutional guarantee
of counsel depends upon the prompt and accurate determination of eligibility for
appointed representation.

The integrity of the eligibility decision-making process is critically important
to both the individual facing criminal charges and (o the criminal justice system as
a whole. Proger and reliable determinations of eligibility for assigned counse!
ensure that the relatively scant public resources currently devoted to public defense
services are expended appropriately.?

During the 15 years that the New York State Defenders Association (NYSDA)
has studied the public defense system in New York State,? it has learned that the
procedures and standards emploved for appointment of counsel: |) vary widely
from county to county; 2) are inconsistently applied even within the same jurisdic-
tion; 3) often entail the illegal delegation of eligibility decision-making; 4) fre-
guently employ standards so siringent they itlegally disqualify eligible defendants
from appointed representation; 5) fail to properly consider factors caucal to an
appropriate eligibility determination, and; 6) frequently consider, or rely exclu-
sively on factors wholly imrelevant (o an accurate assessment of efigibility.

lPeople v, Witenski, 15 N.Y.2d 392 {1965): Gideon v. Wainwright. 372 U.5_ 315, 244 (1963).

* Governmeat officials and the media generally focus on the perceived problem of ineligible
crimina! defendants receiving “free” counse|, Concemn over the possible abuse of the public fisc
recenily prompted an eligibility experiment in Queens County. The purpose of the experiment is to
determine whether the implementation of eligibility guidelines will affect the number of defendants
in Queens County receiving court-appointed counsel, NYSDA's research and work in the area of
cligibility support the opposite conclusion—current eligibilily praciices have the e(fect of excluding
legitimalely eligible individuals, rather than accomplishing the desired goal of screening out defen-
dants able 10 retain private counsel.

* Under its contract with the State of New York, NYSDA is abligated to “review, assess and
analyze the public defense sysiem. idenlily problem areas and propose solutions in the form of
specific recommendations o the Governor, the Legisiature and the Judiciary and other appropriate
instrumentaiities.”

*In its /989 Anaral Report. the New York Siate Commission on Judicial Conduet echaed
this concern:

The Commission has become aware of varying and ofien confusing practices around
the state as to whose responsibility it is 10 determine the financial eligibility of a
panieuviar defendant for assigned covnsel. There are also varying standards as o the
cligibility requirements themselves. Because the guidelines are vague. the results may
be arbitrary. Differer officials of the same county often cite difiercot standards.

New York State Commission on Judiciat Canduct, Annual Report, 51 (198%).

In 1991. the problems associated with eligibility and assignment practices persisted. and were still the
focus o concem for the Commission on Judicial Conduct, which again commented an them in its 1992
Annual Report [New York State Commuission on Judicial Conduct. Annuni Repon, 16 (1992)].
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In cheir zeal to contain the increasing costs of public defense services, many
Jurisdicuons also attempt to illegally recover the cost of representwiion from
defendants legitimately unable 1o afford counsel. Moreover, the compiete lack of
meaningful accountability for eligibilicy decision-making makes it difficult to
collect the data necessary to assess the full extent to which counties fail to provide
constitutionaily required appointed counsel in criminal cases.

The following examination of the eligibility practices employed in counties
throughout New York State is based on empirical data collected by NYSDA
through a comprehensive, statewide survey, as well as information obtained while
assisting public defense providers and county officials with eligibility-related
issues.’ NYSDA's in-depth research and analysis of the disparate and frzquenily
urational eligibility standards and practices employed across the state highlight the
critical need for meaningful reform of our public defense system. The empirical
survey data confirm what our experience has long revealed—the inequitable,
disparate and arbitrary methods used for determining eligibility for public repre-
semtation in counties throughout the state critically undermine the nght to counsel
of all criminal defendants. The defective eligibility practices currently employed in
New York fail to ensure that eligible defendants receive constitutionally mandated
legal representation. .

The goal of this report is to identify the grave dehciencies that characterize
eligibility decision-making in New York State, and to outline a course of action that
will both end these illegal practices and guarantee appointed representation to all
individuals charged with crimes who are financially unable to retain counsel,

Il. METHODOLOGY

In July 1993, a survey regarding issues related to eligibility for the appoint-
ment of counsel was sent to public defense providers in New York State (n=81),
representing all 62 counties in the state. A copy of the survey can be found at
Appendix at 242-246. In jurisdictions with more than one formal public defense
provider, a survey was sent to each public defense office (public defender, legal aid
society director or assigned counsel administrator) in the county. Approximately
one month later, a follow-up survey was sent to those offices who had yet to
respond. Those offices which failed to respond to the follow-up survev received
lelephone calls requesting the survey information. Ultimately, 73 percent (n=59) of
the public defense providers responded either by mail or through a telephonic
interview wilh NYSDA research staff. These respondents represent 89 percent
{n=55) of the counties in New York State,

County Eligibility Profiles (Appendix at 66—241) were developed from the
survey data and from any other information (e.g., written eligibility standards,

* Examples ol some of the work NYSDA has previously undertaken on this issue include:
NYSDA, Eligibility for Public Defense Representatian: The High Risks of Being Unabie 1o Afford
Counsel in New York Siate, (March 1986); Hall and Gradess, "Determining Client Eligibility for
Appointed Counsel: A Surategy for Reform in New York Stale,” MY U, Rev. L and Soc. Change, Vol

X1V, No. | (1986): and NYSDA, Public Defenze Services in Schenectady Couniy: An Assessment af
the Assigned Caunsel Program (March 1984).



eligibility forms, income guidelines) submitted in response o the survey. Each of
the programs that responded to the survey was sent a copy of its Profile for
verification. Eligibility Profiles were similarly completed for those counties that
did not respond to the survey by using data previously collected by INYSDA through
infarmal telephone surveys and a review of writien documents pernaining to eligi-
bility. Each of the programs that did not respond 10 the survey received their
county's Profile developed from eligibilily data on file at NYSDA's Public Deiense
Backup Center, together with another copy of the eligibility survey. Offices were
asked to either complete the survey or verify the information contained in the
Profile. Public defense providers were advised that if NYSDA did not receive a
completed survey or modifications to the Profile, it would assume that the informa-
tion in the Profile was curreat and accurarte.

Thus, NYSDA's current data on eligibility represent 100 percent of the
counties in New York State, thereby providing a comprehensive picture of the
public defense eligibility practices, procedures and problems in the state. The data
in the Profiles were used to compile the county eligibility charts which are located
at Appendix at L-65.

[iI. THE CONSTITUTIONAL AND STATUTORY RIGHT TO
APPOINTED COUNSEL

The right to counsel guaranteed to every American citizen accused of a crime
is embodied in the Sixth Amendment to the United Stares Constitution, and made
applicable to the states through the Fourteenth Amendment. An integral compo-
nent of the right to counse! is the right to court-appointed counsel for those unable
to hire an atworney. Gideon v. Wainwright, 372 U.S. 335 (1963); Argersinger v.
Hamiin, 407 U S. 25 (1972); Scotr v. lilinois, 440 U.S. 367 (1979). The right to
appoinied counsel is also guaranteed under the New York State Constitution. N.Y.
Const. art. 1 § 6.

New York’s paratlel statutory authority implementing the conststional right
to appointed counsel likewise emphasizes that it is financial inability 1o retain
counsel and not “indigency” which governs the determinanon of eligibility for
court-appointed representation. N.Y. County Law § 722 (McKinney 1991) ("finan-
cially unable 1o obtain counsel™); N.Y. Crim. Proc. Law §§ 170.10(3), (4),
180.10(3)(c), 210.15(2)(c) (McKinney 1993). This distinction is a critical one, since
many people accused of crimes who are not “indigem,” are nonetheless without
sufficient means to retain private counsel.’

% One office, the Albany County Public Defender, specifically declined to verify the information
inits Profile, indicating thal it was in the process of revising its efigibility guidelines. Thus, the reporied
eligibility data for that office may no longer be current as a resuk of the implemenation of new
guidelines.

T Article 18-B af New York's County Law and 18 U.5.C. § 3006A (1989), its federal counterpart,
as well as the legisiative history of both stalutes, specily that the proper standard o be employed in
determiuing eligibilily for appointed counset is Minancial inability o afford counsel. not “indigency.”
N.Y. County Law An. 18-B. Leuer in Suppori, The Judicial Conference of the Siatr of New York,
Gavernor's Bill Jacket L. 1963, c. 878; Memorandum of the Atierney General, reprinted in New York

Determining Eligibility for Appointed Counsel in New York Slate
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Thus, an appropriate eligibility inquiry requires an assessment of the individ-

ual’s fiaancial ability to obtain counsel. N.Y. County Law § 722 (McKinney 1991).
This eligibility determination, which so directly affects access to legal repre-
sentation, and is therefore of critical constitutional import, is, under current law, 2
responsibility expressly reserved to the judiciary. See N.Y. County Law § 722
(McKinney 1991); Mauter of Stream v. Beisheim, 34 A.D.2d 329, 333 (2d Dept.
1970}); Peopie v. Wheat, 80 Misc. 2d 844 (Suffolk County Ct. 1975). The appoint-
ment of counsel is made "'in the exercise of the trial court’s inherent power and in
the discharge of its constitutional and statutory duty to fumish counsel to every
indigent defendanl charged with a crime . . ." Matter of Stream v. Beisheim, 34
A.D.2d ar 333 (2d Dept. 1970).

While the ministerial function of financial data collection may at times be
delegated to an outside entity, the ultimate oblization to make eligibility determina-
tions rests with the coun. Powell v. Alabama, 287 U .S. 45, 72-73 (1932); Marter of
Stream v. Beisheim, 34 A.D.2d at 333 (2d Dept. 1570); N.Y. Crim. Proc. Law
§§ 170.10 (3){c), (4)(c): 180.10 3)(c), (4): 210.15 (2)(c). (3).

The necessity for prompt and accurate judicial determinations of eligibility for
appointed counsel cannot be over-emphasized. It is beyond dispute that the Sixth
and Fourteenth amendment right to counsel generally, and to court-appointed
counsel for those unable to retain private counsel, attaches at arraignment. Powell
v. Alabama, 287 U.S. at 57 (1932); Kirby v. lilinois, 406 U.S. 682, 688--89 (1972).
This means that the defendant has the right to counsel, assigned or retained, during

’

the armaignment as well as at all subsequent proceedings. People v. Witenski, 15
N.Y:2d 392, 396 {1965); People v. Marincic, 2 N.Y.2d 181, 183-84 (1957); See also
N.Y. Crim. Proc. Law §§ 170.10 (3); 180.10 (3); 210.15 (2).

Effective representation of the accused, which includes the constitutional
right to present a defense, compels the appointment of counsel at the earliest
possible stage of the proceedings. Indeed, all professional standards for the provi-
sion of defense services recommend that counsel be provided as soon as feasible
after custody begins, and in fact contemplate intervention of counsel even before
the defendant’s first appearance before a judicial officer or the filing of formal
charges. ABA Standards for Criminal Justice, Providing Defense Services, 5—6.1
(1990Y; Mational Advisory Commission [hereinafter NAC) on Criminal Justice
Standards and Goai.s,' Courts 13.1 and Commentary (1973). Mational Study Com-
mission {hereinafter NSC) on Defense Services, |.2-1.4 (1976); National Legal Aid

State Legisiative Annual, 1965, p. 32 Communication of President John F. Kennedy to House Speaker
Iohn W. McCormack, reprinted in 1964 U5 C.C A.N. 2991,

Consequently. the frequent use by the coutts of the term “indigency™ signifies either the errancous
application of an illegally stringent standard. or use of the term “indigency” 1o mean “legal” indigency,
that is, inability to afford counsel. as opposed to pecuniary indigency or complete destitution. {See
e.g., Gideonv. Wainwright, 372 U.S. 335, 340, 344 {1963) (interchangeable use of “indigent,” "unable
1o employ counsel™ and "100 poor 10 hire a lawyer'). Powel! v. Alabama, 287 U.S. 45, 71, 72 (1932)
{("indigent™ and “unable 10 employ counsel” used inerchangeably); Marter of Stream v. Beisheim, 34
A.D.2d 329, 331, 333 (23 Dept. 197D) (“indigent™ and “financially unable 1o retain counsel™ used
synonymously); (Peaple v. Berkowitz, 97 Misc.2d 277, 279-80 (Sup. Cx. Kings County 1978);
(“indigency™ and “financial inability w0 pay"* used interc hangeably).



and Defender Association [hereinafter NLADAY Srandards for Defender Services,
Il 2b, IT 2e ¢(976); NLADA Standards for the Administration of Assigned Counsel
Systems, 2.5 (1989).

From a practical standpoint, the constittional nighr to early intervention of
counsel would be meaningless if the court was not required, upon the defendant’s
first appearance before i, to inform the defendant of his right to assignment of
counse! anu to take affirmative stegs 10 effectuate that right.® Moreover, the court's
continuing obligation to safeguard these rights is recognized as an inegral compo-
nent of the right to counsel. People v. Witenski, 15 N.Y.2d 392 (1965); People v.
Pawenski, 29 A D.2d 629 (dth Dept. 1967).

V. IMPROPER DELEGATION OF ELIGIBILITY DECISION-
MAKING TO THIRD PARTIES

The constitutional and statutory obligation of the judiciary 1o insure the proper
determination of efigibility for appointed counsel is thus beyond dispute. However,
in a vast majority of jurisdictions throughout the state, the judiciary does nat fulfill
this mandate, and instead delegates the initial eligibility determination, in its
entirety, to public defense providers. In 40 percent of the counties, the public
defender, [egal aid sociely, or assigned counsel prograrn is solely responsible for
determining eligibility (Appendix at 1-63). However, in some of these counties, the
task of making eligibility assessments is defegated further (o non-—legal staff such
as secretaries (¢.g., Columbia and Genesce—Appendix at 1-2}, investigators (e.g.,
Broome and Chautauqua—Appendix at 1), and typists (e.g., Cortland—Appendix
at 1).

The judiciary is exclusively responsibie for determining eligibility inonly 34
percen: of the counties. In another 21 percent of counties, the judiciary and the
public defense provider share eligibility decision-making (Appendix at 1-65).

In three counties (five percemt), the eligibility inquiry is delegated to an
outside agency, which, in theory, collects financial data and makes recommenda-
tions to the court {(Appendix at 3, 5). In Nassau County, the Deferse Caunsel
Screening Bureau (DCSB), an agency created by the County Executive, and housed
inthe office of the Commissioner of Accounts, conducts all eligibility screening and

¥ The New York Legislature, wisely recognizing the critical role of the Jjudiciary in guarantezing
the right (o early entry of assigned counsel, has provided a stacutory mechanism 1o insore that the

defendant’s right to assigned counse! is scrupulousiy cnforced. N.Y. Cim, Proc. Law § 170.10(3)
provides. in relevant pan, Lhat

The defendant has the right to the aid of counscl at the asrraignment and = every
subsequent stage of the action. If he appears wpen :uch arraignment withom counsel,
he has he following nghis:

(e} [tlo have counsel assigned by the court if he is financially unable iy olgair the
some ... NY Crim. Proc. Law § 170.10{3){(¢) {(McKinney 1993) (emphasis supplied),

Subdivision 4 (a) of § 170.10Q further mandales that the court inform the defendant
Of hisrights as prescribed in subdivision three: and the ourt must not only accord him
Opporlaniry 10 exercisc such rights but must itself 1ake such affismarive action as is
necessary Lo effectuate them. N.Y. Crim. Proc. Law § 170.10(4)(a) (McKimnecy 1993),
The plain meaning of the statute ditates that the court’s obligation 1o inform the defendant of his
right o assigned counsel and to do whalever is necessary 1o effecluate that right, anses when Lhe
defendant first appears 1o be arraigned, and continues unti) that judicial res ponsibility is fuiflied.
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recommends to the court whether to appeint ordeny counsel. In Queens County, the
New York City Criminal Justice Agency (CJA), a nonprofit city ageney, conducts
eligibility screening in conjunction with the pre-trial release screening program.®
Finally, in Suffolk County, the "ROR Unit” of the probation depariment is respon-
sible for eligibility decision-making.'? :

The practicai danger inherent in all these delegation arrangements is that the
courts will “rubber stamp” the decision made by the screening agency without
making any independent assessment of the applicant’s eligibility for appointed
counsel. Indeed, the court’s exclusive reliance on the recommendation of the
screening bureau is virtually assured in Nassau County, where some judges rou-
tinely receive from DCSB only iis single page “recommendation,” without any of
the underlying financial information on which its decision is based."

In many jurisdictions, often the only involvement by the judiciary in the
eligibility determination process 15 10 review the decision of the public defense
provider if the defendant challenges an unfavorable eligibility determination (Ap-
pendix at 62-65). But even this role is often performed by a party other than the
court. In at least eight counties where the public defense provider makes the initial
eligibility decision, the review of that deciston is conducted by the same office'?
(Appendix at 62—65). Therefore, in many counties, the couns cannot adequately
perform their constilutionally mandated obligation to safeguard the counsel rights
of criminal defendants, since their involvement in the eligibility determination
process is minimal and quite often nonexistent.

V. LACK OF UNIFORM PRACTICES AND STANDARDS

Further confusing the eligibility determination process is the lack of uniform
procedures and standards for insuring proper and consistent decision-making. Just
as the entity who makes the eligibility decision varies from county to county, so tog
do the procedures followed for reaching the decision (Appendix at 1-6}. In some
counties, the court requires each applicant to fill out a form. In others, no written
forms are used, and the eligibility decision is based solely on an in-cour, verbal
inquiry by the judge. In yer other counties, the court refers defendants to the
public defense provider who either requires the completion of a written form,
conducts eligibility interviews by phone, or delegates the task in its entirety to

? As part of an experimental program initiated in April 1993, the CIA began screening Queens
County defendants 1o determine eligibility for appointed counsel. Following a practicz similar to the
pre-mia) celease program, CJA provides the court with both the financial information obtained [rom
each defendant-applicant, and CJA's recommendation regarding entitlement to appointment of coun-
sel. The court’s decision is based on this information.

'®The Sulfolk County Legal Aid Society indicates thatin a few cases it screens defendants direcily.

" In People v. Edward McKiernan, No. 92-6072N (Sup Ct. App. Term, April 28, 1993}, a Nassau
County case now pending hefore the New York Courtol Appeals, the irial cour improperly relied on
the Defense Counse! Screening Bureau's bare recommendation 1o deny Mr. McKiernan appointed
counsel, without making any independent judicial inquiry conceming his financial status.

" For example. in Putnam County, a defendant has 10 days 10 appeal an adverse eligibility

determination. The review is conducted by members of the Legal Aid Society's Board of Direclors
{Appendix ai 25).

New York Slate Delenders Assgciation, Inc.



office staff such as law students or paralegals. In some counties, such as Cayuga,
the courts and the assigned counsel adminiscrators alternatively make the determi-
rations (Appendix at 1).

There are also no uniform guidelines for counties to follow while implement-
ing the disparate procedures for making eligibility determinations. Consequently,
the guidelines actually employed vary greailv from county to county. Several
counties. such as Allegany, Cattaraugus and Chemung. have no written guidelines
(Appendix at {). Some have no guidelines at ali, either informal or in writing, and
make ail eligibility determinations on an ad hoc basis, premised on unspecified
criteria. Significantly, there are counties which characterize their own eligibility
practices as “arbitrary’ (Appendix at [).

Even when fairly detaiied guidelines do exist, there is frequently no indication
as to the relative weight to be accorded the numerous factors cansidered in the
process. Thus, there 1s a real danger that even when substantial information con-
cerning financial status is gathered, the ultimate eligibility determination will be
based only on a single factor, such as income, without sufficient considecation
accorded to other highly relevant criteria.

VI. THE ELIGIBILITY DETERMINATION: THE APPROPRIATE
INQUIRY

Despite the ciear legal standard for appointment of counsel, no uniform
guidelines for assessing eligibility for appointed counsel exist in New York State.
Professional standards for the provision of defense services do, however, delineate
criteria that should be applied in making every eligibility determination. These
standards all concur that eligibility determinations must be made on a case-by-case
basis, and therefore must not be premised solely on any single factor. The standards
uniformly call for assessment of each case on its individual merits, with substaniial
consideration given (o the assets and debts of the defendant, the seriousness of the
charge, the complexity of the case, and the cost of privately retained counsel in the
jurisdiction where the representation will occur. See ABA Standards for Criminal
Justice, Providing Defense Services 5-1.1 (Commentary) (1990); NAC on Criminal
Justice Standard and Goals, Cousts 13.2 (1973); NSC on Defense Services, 1.5

(1976); NLADA Standards for the Adminisiration of Assigned Counsel Systems, 2.3
(Commentary) (1989).

Vil. THE STANDARD: "UNABLE TO AFFORD COUNSEL,”
NOT “INDIGENCY”

The eligibility determination must be premised on an assessment of whether
or not the accused is financially unable to afford counsel, not on whether he is
“indigent.” See N.Y. County Law § 722 (McKinney 1991); 18 U.S.C. § 3006A
(1989). As mentioned previously, many defendants who do not fall at or below the
poverty level are nevertheless without sufficient financial resources to reiain private
caunsel. See ABA Standards for the Criminal Justice, Providing Defense Services
5-7.1 (Commentary) (1990).

Determining Eligibility far Appointed Counsel in New York State
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Accordingly, use of social service, public assistance, or any other govermment
benefit standards as income cut-offs for determining eligibility in criminal cases is
whoily inappropriate, since such standards assess only whether the applicant is
“indigent” or “poar’—a more stringent standard than that which qualifies a crimi-
nal defendant for appointed counsel. Income guidelines may ar most be considered
as one factor in the eligibiliy analysis, and may never be the sole determining
factor. Moreover, recipients of public assistance should be deemed presumptively
eligible for appointed counse!l. See ABA Standards for Criminal Justice, Providing
Defense Services 5-7.1 (Commentary) (1990).1*

Despiie the clear mandate of law, many jurisdictions in New York State
nonetheless transmute the standard of “inability to afford counsel” into one of
absolute poverty. Many counties employ the inappropnately stnngent “indigency™
standard by premising eligibility decisions on public assistance, social service,'* or
other government benefit standards, thus excluding legitimately eligible defendants
from public defense services.

Moreover, the income guidelines utilized in seventeen counties are so low that
defendants must eam significantly less than the current federal povernty level
{36,970 per vear) to be eligible for appointed representation. For example, in
Otsego County, single defendants earning rore than $75.00 per week. or 56 percent
of the federal poverty guideline, are not eligible for appointed counse!l. In St.
Lawrence County, a single defendant eaming more than $91.00 per week, or 68
percent of the federal poverty level, cannot receive public defense services. The
income guidelines used in the remaining 15 counties range between 75 and 97
percent of the federal poverty guideline (Appendix at 7-14).

Vill. DIVERGENT AND INCONSISTENT INCOME GUIDELINES

a. Diverse Origins of income Guidelines

At least 75 percem of New York state counties have developed incorne
guidelines which are used in determining eligibility for appointed counset. The
diverse origins of these guidelines highlight the chaotic disarray which charac-
terizes New York State’s public defense system (Appendix at 7-14).

For example, some counties acknowledge that they do not know the origin of
their income guidelines or when they were established. Others repont that their
guidelines are based simply on local practice or past experience.

Otsego County employs income guidelines that were promuigated by the
Appellate Division, Third Departrnent, 17 years ago, and have not been updated
since. These guidelines were initially created by the then-director of administration
for the Third Deparument, in an effort to assist the judiciary and public defense
providers in the appointment of counsel. In 1977, the income guidelines were:

1} Some public defcnse providers repart that defendants receiving public assistance bene (its are
considered presumptively entilled 1o appoinied counsel.

14 Chenango, Calumbia and Herkimer counties indicale thal their income guidelines are based on
social services standards (Appendix at 7, 9).

New York State Delenders Associalion, Inc.



$75.00 net income per week for an individuat; $100.00 net income per week for an
individual with one dependent; and $15.00 net income per week for each additional
dependent. Although the cast of fiving, as measured by the consumer price index,
has risen more than 121 percent!3 in the fifteen years since their creation, these same
monetary guidelines are soill used in Otsego county.

The most prevalent source of income guidelines used by counties in New York
State are the Legal Services Corporation {LSC) poverty guidelines'é which were
established to determine eligibility for free legal assistance in civil cases. The LSC
guidelines are updated annually according to the official poverty threshold as
defined by the United States Department of Health and Human Services. Generally,
the LSC’s maximum income level is 125 percent of the official poverty level. This
level can be exceeded if the defendant’s unique financial situation warrants excep-
tional treatment,

In 1980, a Legal Aid Society in an upstate urban jurisdiction using LSC
guidelines for its civil representation carried over the guidelines to its criminal
representation. Thereafter, the LSC guidelines were adopted by several other
Jjurisdictions in the state, Currently, at least 21 jurisdictions use income guidelines
that can be traced to the LSC standard. However, many of these counties have failed
to adopt the LSC procedures requiring civil legal service programs to conduct
annual reviews of their eligibility income guidelines and make appropriate modifi-
cations based on changes in the poveny threshold.

Despite the annual updating of the LSC guidelines, only 11 of the 21
jurisdictions using these civil standards for determining eligibility in criminal
cases are using the current (1993) LSC guidelines.'” The remaining 10 counties
employ outdated L.SC income guidelines from various years past: e.g., St
Lawrence—1980, Genesee— 1985, Orleans— 1586, Jefferson—1989, and Clinton
and Livingston—1991 (Appendix at 7-14)."

The anomalous consequence of the widespread use of grossly outdated LSC
suidelines 1s that in many counties a person eligible for counse] free of charge in a
civil case would nat be eligible for constitutionally required representation if
charged with a crime in the same jurisdiction,

Use of outdated and inappropriate guidelines that determine *“indigency”
rather than the ability to afford counsel, inevitably results in rejection of applicants
who are plainly eligible for appointed counsel.

' New York State Department of Economic Development, Bureau of Policy and Research
(May, 1994},

' Poverly guidelines of the Legal Services Corparation are set forth in 45 C.FR. Part 1611,
eL seq.

'"The LSC income guidelines are generallv updated in March ar April of each year, but as of the
publication of this report the 1994 (igures have not yer been published.

' Further illustrating the disorganized staie of the cligibility process in New York, Warren Counly
reporied that its guidelines were based on a standard promuigaied by the National Instimute of Justice
(NID), which had not bezn updated in several vears. Upon closer examination, NYSDA leamed thac
the guidelines actually employed in Warren County were the LSC guidelines from 1986, which had
been published in 2 1986 N1J report. Wacren County is now using the current (1993} LSC guideline,

York Slale
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other jurisdictions within

the same state.

b. Variance Among Income Guidelines

The monetary thresholds comprising the income guidelines are as diverse as
their sources. There are counties, such as Qtsego. currently using income guidelines
as low as $75.00 per week for a single individual while Queens County uses a
guideline of $336.00 per week for a single person accused of a felony (Appendix aL
7-14). This amounts to a differential of $261.00 per week. Even substantial
geographical differences in cost of private representation cannot justify use of such
widely divergent criteria.

The lack of any consistency and uniformity in the disparate income guidelines
used throughout New York State creates irrational and anomalous results. For
example. a criminal defendant with an income of $135.00 per week would be
eligible for appoinied counsel in approximately 20 counties, but would be denied
counsel in 13 other jurisdictions within the same state.'’

Variance Among ln¢come Guidelines Currently
In Uge by New York State Countles
{per wealk (oF & Bingie parsoh)

Dollare

.,..‘
A
'

Countles

Page 10

IX. CONSIDERATION OF INAPPROPRIATE FACTORS
a. Non-liquid Assets

In examining the net assets of the defendant, only available liquid assets
should be considered. Non-liquid assets, such as a home used as a primary resi-
dence, an automobile necessary to sustain employment, and reasonable househald
furnishings, should be excluded from the nel asset ingquiry. NSC on Defense
Services, 1.3(a) (1976). However, as can be seen in the Appendix at 18-29, nearly
all jurisdictions that use an eligibility form include an “Assets” section to collect
information on the value of a defendant’s home and automobile.

The considecation of these assets can result in undue hardship for defendants
who may lose theit homes, or their jobs if they are unable to get to work without an
automobile. Also, the potentially protracted delay associated with liquidating assets
such as a house or car can in turn cause lengthy delays in securing legal repre-

" Itcannol be determined whether a person earning this amount would be eligible for appointed

counsel in the remaining counties, since they either do not use income guidelines or psovided
insufficicnt data 10 make this assessment.

New York State Defenders Associalion, tnc.



sentation, a result which seriously undermines the defendant’s constimutional rght
to prompt appointment of counsel, as well as the right to present a defense. See ABA

Standards for Criminal lustice, Providing Defense Services 5-6.1, 3-7.1, (Com-
mentary) (1990).

b. Ability to Post Bail

Professional Standards also proscribe denial of appointed counsel premised
on the ability of the defendant, or of friends and family, to post bail. See ABA
Standards for Criminal Justice, Providing Defense Services 5-7.1 and Commentary
(1990); NAC on Criminal Jusiice Standards and Goals, Courts 13.2.(1) (1973);
NLADA Standards jor Defender Services, Il 1b (1976), NSC on Defense Services,
1.5 {a) (1976), NLADA Srandards for the Adminisiration of Assigned Counsel
Systems, 2.3 (Commentary) {1989). This illegal practice forces the defendant to
choose between two constitutional rights—the right to pretrial liberty and the right
to appointed counsel. ABA Siandards For Criminal Justice, Providing Defense
Services 5-7.1 (Commentary),

Moreover, since the constitutional guarantee of counsel is a personal right, the
ability of the defendant's friends cr relatives to muster sufficient resources to post
bail should not disqualify him or her from eligibility for appointed counsel. See
Hardy v. United States, 375 U.S. 277, 289 n.7 (1964); Fullan v. Commissioner of
Correcrions of State of N.Y,, 891 F2d 1007, 1011 (2d Cir. 1989). .

Despire the unconstituticnality of forcing a defendant to choose between the
right to court-appointed counse! and the tight 1o pretrial liberty (see ABA Standards
for Criminal lustice, Providing Defense Services 5-1.1 [Commentary] [1990));
many jurisdictions consider bail posied by or for a defendant as an asset (e.g.,
Chautauqua, Cortland, Dutchess, Fultan, Monroe and Nassau), which may often
result in denial of appointed counsel (Appendix at 30-33). This practice also
violates the personal nature of the right to counsel.

Some courts openly acknowledge that they set high bail, and then inform
defendants that if they make bail, they will not be eligible for appointed counsel.
New York State Commission an Judicial Conduct, Annual Repore 51-52 (1989).

Notably, only four counties indicate that they consider bail in 2 manner
favorable to the defendant—that is, inability to post bail as presumptive eligibility

for appointment of counsel (i.e.. Madison, Oneida, Suffolk, and Wayne) (Appendix
at 30-33).

¢c. Parental Assets of Minor Defendants

Another factor which implicates the defendant’s personal right to counsel, and
must therefore not be considered in the eligibility determination, is the parental
income of minors charged with crimes. The personal nature of tha right to court-
appointed counsel is equally applicable to minor defendants as to their aduit
counterparts, See N.Y. Penal Law § 30.00 (McKinney 1987); N.Y. Crim. Proc. Law
§§ 170.10, 180.10, 210.15 (McKinney 1993). Condittoning appointment of counsel
Lo minors on the financial resources of parents directly contravenes the personal
nawre of the right, and consequently is condemned by professional standards

Determining Eligibility for Appointed Counsel in New York State

... the ability of the
defendant’s friends or
relatives to muster
sufficient resources to
post bail should not
disqualify him or her
from eligibility for
appointed counsel.

Page 11



Factors improperty Considernd
in ENgibility Determinations

governing the provision of defense services. ABA Standards for Criminal Justice,
Providing Defense Services 5-1.1 (1990); NLADA Standards for Defender Services
[ 1b{1976); NAC on Crimina! Justice Standards and Goals, Courts }3.2(1)(1973).

Premising a child's eligibility for court-appointed counsel on parental assets
opens Lhe door to a hast of unconstitutional abuses. Delays in appointment of
counsel, occasioned by efforts to force parental cooperation, deprive minors of
early entry of counsel, the legal right 10 prompt investigation of the charges, the
ability to obtain pretrial release, and the guarantee of a speedy trial. See ABA
Standards for Criminal Justice, Providing Defense Services 5-6.1 and Commen-
tary (1990).

Moreover, the coerced disclosure of criminal charges to parents. a necessary
prerequisite of such eligibility inquiries, implicates several important privacy inter-
ests of minor defendants. In some cases, minors are emancipated. Others have
interests adverse to their parents, or may wish to avoid familial or personal shame.
No law of this state condones such institutionalized and egregious interference with
the privacy rights of persons entitled to appointed counsel.

In addition, the legal obligation of parents to supply their minor children with
“necessaries” cannat be used to justify an unconstitutional practice which under-
mines the child’s fight to counszl.*

Despite the personal nature of the constitutional right to counsel, at least 93
percent of the counties in New York State improperly consider the financial
resources of a minor defendant’s parents 1n assessing the child’s eligibility for
appointed counsel (Appendix at 34—42). This illegal practice has been highlighted
by the New York State Commission on Judicial Conduct ({989 Annual Report at
52).1 These practices can result in unconscionable delays in appointment of

*Histarically. the responsibility of parents to provide unemancipated children with theessenuals
of life, such as food, clothing, and medical care became recognized as alegally cognizable claim aimed
at ensuning the physical and emotional well-being of children. See FC.A. §412. D.R.L. §12.

The interpretation of “necessaries” to encompass legal fees arose in the conlext of civil cases,
often where the issue in litigation was the child’s right to support, and the party being sued was one
or both parents. See Matthews v. Marihews, 30 Misc. 2d 681 (Sup. Ct. Nassau Co. 1961 Farelli v.
Barclay, 100 Mise, 2d 471 (DisL, Cr. Nassau Co. 1979). In these cases, the child’s ability o enforce
her suppent rights against her parents in court depended on the assurance that counsel representing her
interests would be compensated,

Meager and unpersuasive atempts to apply the civil concept of “necessaries™ Lo criminal cases
are erroneous and unconstitutional. These poorly reasoned decisions employ the very concept intended
to protect and benefit children in the civil arena, to deprive children of their constitutional rights in the
criminal forum. See e.g., N.Y.§, Ary Gen'l. Inf, Op. 44 (1989) (misplaced reliance on flawed reasoning
af a Family Coun decision, Matter of Cherc H., 121 Misc. 2d 973 [Family Ct. Bronx Co. 1983} holding
that parental assets can be considered 1o determing minor eligibility for appeinled counsel in Family
Court juvenile delinquency cases).

Such a resull is neither supporied by logic, nor is it conslitutionally permissible. Oddly, the
examination of parental resources in delermining eligibitity for appainted counsel in the conexi of a
criminal ¢ase actuatiy harms the child. wrning the traditonal cancept of "necessaries” onits head.

*! Another method employed in more than 25 percent of New York State countics o compel
parents 10 pay for the cost of counsel appointed to represent their minar children. is 1o seok recovery
of the fee lrom the parents (Appendix al 34-42), This practice is unsulhonzed under County Law
§ 722-d, since the court’s jurisdiction s only over the child and does not extend (o her parents. Jee
Peaple v. Clemson, 149 Misc. 2d 868 (Newark Village Ci.. Wayne Co 1991).



counsel to minors, who may remain incarcerated without benefit of counsel to
advocate for pretrial release, reduced bail or dismissal of unfounded charges. See

ABA Standards for Criminal Justice, Providing Defense Services 5-6.1 (Commen-
tacy) (19903,

d. Defendants Charged Solely with Violations

A pervasive and persistent abuse documented by the Commission on
Judicial Conduct is the routine failure of many courts to appoint counsel to
defendants charged solely with violations. New York State Commission on
Judicial Conduct, Annual Report 13-16 (1992). This problem is widespread
throughout the state, despite the clear mandate of New York law that all defen-
dants, including those charged with violations, are entitled to appointed counsel
if they are unable to hire an attorney, N.Y. Crim. Proc. Law § 170.10 (3)
(McKinney 1993),

Judges have candidly revealed that they do not assign counsel in violation
cases because, aithough required to do so by law, their counties do not make
counsel available in such cases. New York State Commission on Judicial Con-
duct, Annual Report 16 (1992). There also appears to be widespread ignorance
concerning entitlement to counsel in these cases

The uniform, decade-long denial of counsel in violation cases in Allegany
County illustrates the severity of the under-representation problem throughout the
state. In 1990, NYSDA conducted a study of appointment practices for violation
cases in Allegany County. An extensive review of local court records, sheriff
department records, and records maintained by OCA, the state compuoller and
other govemment entities, revealed that during the preceding ten years, unem-
ployed, impoverished defendants had been routinely jailed without counsel. See
Kane and Chermak, “An Analysis of Violation Data in Allegany County 1980—
1990™ (NYSDA 1990).

X. FAILURE TO CONSIDER APPROPRIATE FACTORS

Just as many counties base eligibility determinations on irrelevant or inappro-
priate factors, many like wise fail to consider factors highly relevant to the eligibility
assessment. For example, although directly related to the cost of counsel, and
therefore a defendant’s ability to retain an atiomey, few counties report that they
take into account the nature and seriousness of the charge or the complexity of the
particular case in making eligibility determinations (Appendix at 18-29).

Moreover, the eligibility forms used in at least six counties (Caltaraugus,
Livingston, Queens, St. Lawrence, Schenectady and Suffolk) solicit virtually no

Moreover, numerous legal obstacles prohibit cost recovery from parents. including the dictates
of minimai due process. possible exemptions [rom responsibility where the parent is the complainant,
and Lhe possible liability of non-custodial parents.

** One cily court judge told the Commission on Judicial Conduct that, although he had done a
substantial amount of assigned counsel work before taking the bench, he was wnaware that defendants
charged with violations wcre cntitled 1o assigned counsel. New York Staie Commission on Judicial
Conduct. Annual Report 17 (1992).

Determining Eligibitity for Appointed Counsel in New York Stale
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data concerning the defendant’s debts and expenses®—information obviousty criti-
cal to an accurate assessment of financial status.

Another factor integral to an appropriate eligibility determination, but inade-
quately addressed in most counties in New York State, is the cost of privare
representation in the relevant jurisdiction. While a handful of counties report that
the cost of private representation is a relevant factor 1n the eligibility determination,
o our knowledge, only Tompkins and Otsego Counties have undertaken a formal
study to assess the cost of private representation for a variety of different criminal
charges.™ The cost associated with representing a defendant on a particular charge
should be a component of all eligibility inquidies.

Xl. INAPPROPRIATE RELIANCE ON A SINGLE FACTOR
SUCH AS INCOME

As noted previously, professional standards goveming the provision of de-
fense services all concur that eligibility determinations must be made on a case-by-
case basis, and therefore must not be premised solely on any single factor. The
standards uniformly call for assessment of each case on its individual ments, with
substantial consideration given to the assets and debts of the defendant, the serious-
ness of the charge, the complexity of the case, and the cost of privacely retained
counsel in the jurisdiction where the representation will occur.

However, courts and public defease providers, faced by tme and resource
constraints and a lack of essential data, are frequently forced 1o forego a case-by-
case analysis in favor of a quick assessment based predominately on the defendant’s
income. Thus, while incorne should be used as a starting point for a financial

inquiry, all too often a defendant’s income is afforded disproportionate considera-
tion in the eligibility determination.

XIl. VERIFICATION OF FINANCIAL STATUS MAY UNDERMINE
TIMELY APPOINTMENT OF COUNSEL

Procedures for verifying financial information provided by defendants

seeking appointed counsel can result in extended delay in appoiniment and

B The eligibility forms used in Conaraugus and St. Lawrence Counlies solicit no data concemning
debs and expenses. The eligibility form used in Queens County only requests informalion on morigage
or ent payments. The eligibility forms used in Livingsion and Schenectady Counties only requite
tnformation an the amount of child suppor pay ments, while Suffalk County's form only inquires abaut
rhe defendant's rent. monigage and car payments (Appendix at 18-24).

# Four other counties usilize this factor only when a de fendant has already been denied appointed
counsel and seeks review of that decision. These countics require the defendant to contact three private
altorneys within the jurisdiction and delermine how much each would charge to represent him (e.g.,
Conrtland, Dutchess, Sullivan and Wyoming) {Appendix at 2, §5).

¥ Ascan be secn in Appendix at [5~17. most counties, when specifically asked whether income
guidelines are the soledeterminant of Lhe eligibsliLy assessment, responded negatively. However, while
most coumies collect a variety of financial informalion on their ¢ligibilivy applications. no courty has
disclosed 2 method used for weighing the financial data when determining eligibility. Given the
absence of any methad or formula foc assessing the data, and based on NYSDIA's extensive work in
the area of cligibiiily, it appcars that those detecmining eligibihty frequently accord disproponionate
weight (o a defendant’s income ar employment status.

New York State Defenders Association, Inc.



denial of appointment to defendams ultimately determined to be eligible. The
desire to verify financial data should never interfere =with the timely appoint-
ment of counsel.?®

A national study on eligibility>’ conducted in 1986 concluded that verification
of all financial information in each application for appointed counsel wastes scarce
resources and causes unnecessary delay in the procezdings. The study recom-
mended thart eligibility information be verified only when financial data is missing
or when there are legitimate grounds to suspect it is inaccurate.

XIlll. ILLEGAL COST RECOVERY

In addition to employing unduly siringent income guidelines to contain the
cost of providing defense services, many jurisdictions have also apparently adopted
unauthorized and illegal cost recovery procedures to further limit the expense
associated with public defense representation (Appendix at 43-52).

Two methods currently used in New York State to recover all or part of the
cost of representation from criminal defendants are partial payment, a practice
narrowly circumscribed by statute, and recoupment, unauthorized under New
York State law.?®

Parial payment—reguiring " partiaily™ eligible defendants to contribute to the
cost of their representation before disposition of the case—is a practice eodified in
County Law § 722-d, but intended to be of very limited scope.

The plain language of the statute indicates that it is within the sole discretion
of defense counsel whether to disclose to the court changes in a client’s financial
ability to afford counsel. Case law interpreting 722-d likewise provides that a conrt
order to terminate an assignment or Lo require partial payment can only be triggered
by the report of defense counsel. Marrer of Legal Aid Sociery v. Samenga, 33 A.D 2d
912 (2d Dept. 1972).

The stawute further provides that only the court is permitted to terminate an
assignment or direct partial payment Significantly, the court's obligation in this
regard, like defense counsel’s, is purely discretionary and guided by the “interests
of justice” (N.Y. County Law § 722-d [McKinney 1991]).

Since the intended application of 722-d 1s thus quite narrow, creation and
implementation of routine, administrative partial payment plans are unauthorized
under New York law. Such illegal fee collection schemes tend to impose stricter
eligibility stapdards than are legally permissible. That is, defendants with minimal

% |n People v. Edward McKiernan, No. 92-6072N (Sup. Ct. App. Term, April 28, 1993}, denial
of appointed counsel was premised not on Mr. McKieman's financial imeligibility, but rather on his
purperied failure 1o provide verification of the financial information he supplied to the Defense Counsel
Screening Bureau. Supra atp. 6. n. 11,

* Nalional Tnstitute of justice, Contatning the Costs of {ndigent Defense Programs: Eligibility
Screening and Cosi Recovery Procedures (Sepiember 1984).

¥ While the eligibility survey conducted by NY SD A carefully distinguished beiween the concepts
of partial payment and recoupment. the responses indicate that some public defense providers wrea the
1w concepls as synonymous (Appendix at 245-246).

Determining Eligibility for Appointed Counsel in New York State
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financial resources, who would otherwise be eligible for appointed counse] without
charge, may nonetheless be required to pay for a paction of their representation.®

Moreover, there is substantial doubrt that partial payment procedures are an
effective means of containing the cost of public defense representation. There is
evidence that the amount that can be collacted under partial payment programs is
negligible. When the administrative cost of collection is taken into account, there is
considerable doubt that such programs are cost effective. See ABA Standards for
Criminal Justice, Providing Defense Services 5—6.2 and Commentary (1990);
NLADA Standards for the Administration of Assigned Counsel Svstems, 2.3 (1989).

A particularly egregious misapplication of the limited authority conferred by
County Law § 722-d occurs in Nassau County, where defendants determined to be
partially eligible for appointed counsel arz required to sign partial fes agreements
stating that they will pay a designated amount directly to their appointed attorney
(Appendix at 45). Attorneys are encouraged to aggressively attempt to collect their
fees from these clients (Appendix at 45). Active involvement by appointed counsel!
in collection of fees from clients is problematic since it may interfere with the
integrity of the attorney-client relationship and implicitly encourages assigned
counsel to give preference to clients who pay their fees. ABA Standards For
Criminal Justice, Providing Defense Services, 5-7.2 (Commentary) (1950). See
N.Y. County Law § 722-d; N.Y. Judiciary Law § 35 (2).

Recoupment involves compeliing defendanis who are fulty eligible for ap-
pointed counsel to reimburse the county for the cost of their representation after the
case is concluded. This practice may require an eligible defendant, who acquires
some meager financial resources after the disposition of his case. to make payments
long after the representation is over. Recoupment schemes, which are wholly
unauthorized under New York law (see N.Y.S. Auty Gen'l Inf. Op. 78 (1985], are
condemined as improper since they may discourage defendants from exercising
their right 1o counsel, interfere with defendants’ rehabilitation, and hinder defen-
dants' efforts to become financially independent. See ABA Standards for Criminal
Justice, Providing Defense Services 5-7.2 (Commentary) (1990); NLADA Siand-
ards for the Administration of Assigned Counsel Systems, 2.3 and Commentary
{1989). Although there is neither statutory nor decisional authority for cecoup-
ment plans, many counties indicate that they nonetheless employ them (Appendix
at 49-52).

Most jurisdictions that employ recovery procedures seeking partial payment
of recoupment initially require the public defense provider 1o attempt to coliect the
fee directly from the client. Clients are generally required 10 submit payment either

* Moreover, although 722-d conicmplaes partiat payment only after the eligibility determination
and appointment of counsel have already been made, the concept of partial payment is frequently
employed as a factor in the ligibility delermination itself. Indeed. nearty half the jurisdictions in New
York State have a partial payment provision. Cleariy, some of Lhese counties improperly employ pariai
payment schemes as pan of their eligibility determinations (Appendix at 43—18).

Many counties also erronecously employ the eoncepts of panial payment and recoupment
interchangeably (Appendix a1 43-52), issuing an order (mistakenly invoking the authority of 722.d)

requiring the defendant to make payments for all or part of the representation either directly 1o the
county or o the assigned attorney. /d.



to the county treasurer's office, or 1o the public defense office, which then forwards
it to the county treasurer (Appendix at 43-52).

In some counties, the collection process ends there, whether or not the client
has made payment. In other counties. if the client fails to pay, the matter is turned
over to the county attorney for collection. At least two counties repon that the
county attorney may commence a lawsuit in order to recover the money (Appendix
at 43-52).

Most counties de not aggressively seek cost recovery because they recagnize
that such practices are simply not cost-effective. The amount of money collected
from low-income people is generally far surpassed by the resources required to
enforce collection.*® The data reveal that the majority of jurisdictions who report
having pariial payment and/or recoupment provisions, in fact recover no money. Of

those that report actually collecting fees from clients, the median amount collected
is $500 (Appendix at 43-52).

XIV. CONFIDENTIALITY OF FINANCIAL INFORMATION IS NOT
ADEQUATELY SAFEGUARDED

Although inforination disclosed by defendants during the efigibility assess-
ment process is frequently protecled by the attorney-client privilege, the survey
revealed that the majority of jurisidictions in New York do not safeguand the
confdentiality of this infermation. [n most counties in New York State, the forms
used to elicit financia!l informarion from defendants seeking appoinied counsel do
not include a statement that the information coniained therein is confidential
(Appendix at 53-55}. Only one county uses a form containing such a confidentiality
statement (Appendix at 533). The forms used in five counties explicitly indicate that
the information contained in the form is not confidential (Appendix at 53-55). In
other counties where there is no express statement regarding the confhdentiality
issue, routine practices, such as providing the District Attomey with a copy of each
defendant’s application, clearly demonstrate that the information is not treated as
confidential (e.g., Queens County).

The effect of these ad hoc policies, at least in counties where the public
defense provider makes the eligibility assessment, is to foster rourine violations of
the attomey-client privilege. It is well-settled that “when the elizibility inquiry and
determination are made by the defender, assigned counse! or comtractor, the
attorney-client privilege protects the information disclosed to the lawyer”” ABA
Standards for Criminal Justice, Providing Defense Services 5-7.3 and Commentary
(1991); see Matter of Klein, NYLJ 5/15/89, p. 35, col. | (Putnam County Ct.)

*The Onondaga County Bar Associalion Assigned Counsel Program, for examphe, reposted that
in previous years the cost of collecting monies (rom panial paymenis was four Lo five limesihe amount
of money actually collected. During the pasi year. the county has required the assigned counsel program
Lo implement enhanced collection procedures. While these enhanced procedures have incveased the
amount of monies coliected, they have aiso significantly increased the cost of collectioq. In fact, the

procedures now used for collecting panial payments cost Onondaga Counly as much as the amount
ol money recovered.

Determining Eligibility lor Appoinied Counse! in New York Slate
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(“informalion secured by the Legal Aid Society fram their clients or prospective
clients in connection with determining eligibility is protected by the attorney-client
privilege unless that privilege is waived by the client. Section C.P.L.R. 4503"™).

The attorney-client privilege “ex1s1s to ensure that one sezking legal advice
will be abte 1o canfide fully and freely in his attomey, secure in the knowledge thal
his confidences will not later be exposed to public view to his embarrassment or
legal detriment.” Matter of Priest v. Hennessy, 31 N.Y.2d 62, 67-68 (1980). To
safeguard the integrity of this legally protected relationship, all information pro-
vided by prospective clients to public defense providers for the purpose of eligibil-
ity determinations must be considered confidennal.

The attomey-client relationship is further undermined by the requirement in
virtually every county in New York State that the defendamt sign an affidavit
auesting to the truthfuiness of the information contained in the eligibility form
(Appendix at 56-58), This practice places public defense providers in the legally
and ethically untenable position of paniicipating in the prosecution of their own
clients for perjury. The prospect of such scenarios is more than a hypothetical
possibility. District Attorneys in several jurisdictions (e.g., Jefferson, Tompkins,
Scheneciady) have atzempted to, or succeeded in, subpoenaing eligibility applica-
tions from public defense offices.

At minimum, all information disclosed by a defendant to a public defense

provider for the purpose of determining eligibility for appointed counse! should be
treated as confidential.

XV. WIDE AND UNEXPLAINED VARIATIONS IN RATES OF
ADVERSE ELIGIBILITY DETERMINATIONS

As can be seen in the Appendix at 59—61, the percentage of defendants denied
appointed counsel varies widely from county to county within New York State. For
example, Hamilton County reports that no defendant applying for appointed coun-
sel is denied, while Nassau County reports that 35 percent of applicants are deemed
ineligible annually.

The data also reveal wide disparities in rejection rates even within the same
county. For example, the Southern Franklin County Public Defender reports that
five percent of defendants applying for appointed counsel are found ineligible
annually. The Northem Franklin County Public Defender on the other hand, reports
an annual rejection rate of 30 percent (Appendix at 59). The variance in rejection
rates may be explained, in part, by the use of differing eligibility income guidelines
(see, supra, p. 10).

In Erie County, the Legal Aid Bureau of Buffalo indicates that each year less
than one percent of defendants applying for its services are determined ineligible,
while the assigned counsel program reports a denial rate of 15-20 percent annually
{Appendix at 59).

At a minimum, these figures highlight the necessity for a record of all
eligibility determinations in order to ensure that there is a proper basis for denying
the right to appointed counsel. To assure that eligibility decision-making is fair,
consistent and accurate, collection of data concerning all appaintments and denials
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of appointed counsel should be mandated. All adverse eligibility decisions should
be in writing, stating the reason for denial. Significantly, approximately 33 percent
of the jurisdictions in the NYSDA study acknowledged that they were unable to
provide any data on the frequency of denials of appointed counsel in their respective
counties. Although 66 percent of the counties provided data on the rate of denying
appointed counsel, Washington County alone indicated that reasons for denial are
routinely memorialized in any fashion,

XVl. LACK OF REVIEW PROCESS FOR ADVERSE ELIGIBILITY
DETERMINATIONS

Notably absent in almost every junisdiction is the availability of a formal
process of review for those defendants deemed ineligible for appointed counsel.
Review procedures that do exist are informal, ad hoc pracuces, with virtwally no
assurance of consistent and equitable application. Examples of the disparate, infor-
mal practices currentiy used in New York counties include: allowing defendants to
ask the judge to review the adverse determination; requiring the defendant to
consult with three private attorneys regarding cost of representation and allowing
reconsideration of eligibility applications only if private counsel is not retained;
authorizing administrative and judicial challenges by the public defense provider;
review by the chief defender where the court makes the eligibility determination;
and submission of additional financiai documentation to support the application for
appointed counsel {Appendix at 62-65).

In at least eight jurisdictions, the public defense provider makes the initial
eligibility determination and then reviews his own decision should a defendant
complain {Appendix at 62—63).

Not a single jurisdiction in New York State provides the formal appellate
review process required by professional standards for the provision of defense
services. When a party other than the court makes the eligibility determination,
the judiciary should review all adverse decisions. ABA Standards for Criminal
Justice, Providing Defense Services, 5-7.3 (1991); NSC on Defense Services, 1.6
(1976). Some standards go even further and require that where a decision of
imehaibility 15 confirmed by the courl, the defeadant has the right to appellate
review of that determination;

A decision of ineligibility which is affirmed by a judge should be
reviewed by an expedited interlocutory appeal. The person should be
infarmed of this right 10 appeal and if he desires to exercise it, the clerk
of the court should perfect the appeal. The record on appeal should
mclude all evidence presented to the cour, on the issue of eligibility and
the judge’s findings of fact and conclusions of law denying eligibility.

Naiional Study Comnission on Defense Services, 1.6 (1976)

Provision of an appellate review process conducted by the judiciary is
consistent with the inherent responsibility of the courts to insure proper appoini-
ment of counsel.

Determining Eligibility for Appainted Counsel in New York State

Page 19



.. . the practices
currently emploved in
counties throughout

New York State for
determining eligibiliry
for court-appointed
counsel are
constitutionally defective

and must be revised.

Page 20

XVIi. CONCLUSION AND RECOMMENDATIONS

As NYSDA has leamed. and as this report iltustrates, the practices currently
employed 1n counties throughout New York State for determining eligibility for
court-appointed counsel are constitutionally defective and must be revised. Eligi-
bihity standards and the procedures for implementing them vary widely from county
to county, and are frequently applied inconsisiently even within the same jurisdic-
tion. Counties commonly impose an illegally siringent standard of total impover-
ishment, depriving defendants legimately unable to hire attornevs of appointed
representation.

The personal nature of the right 1o counsel is routinely ignored when the
resources of friends and relatives disqualify defendants for appointed counsel.
Defendants are improperly forced to choose between the right 1o pretnial liberty
and the right to counsel when ability to post bail results in denia! of appointed
representation.

The severity of the problem is escalated by the judiciary, which, in many
counties, has abdicared 1ts responsibility to safeguard and effectuate the counsel
rights of criminal defendants. Courts often delegate eligibility decision-making to
outside entities, rely exclusively on the decisions of those third parties, and retain
no role in assuring the tntegrity of the eligibility process. These unauthorized
practices directly contravene the constitmional and statutory obligation of the
courts to insure prompt and proper appointment of counsel.

The direct consequence of the grossly deficient eligibility procedures being
employed throughout the state is that defendants are routinely denied their consti-
lutiona) and statutory right to counsel.

The followang recommendations should be implemented to ensure fair, con-
sistent, and accurate determinations of eligibilily for appointed counset:

s A procedure for deiermining eligibdity for appointed counsel must be
formulated that recognizes the critical distinction between indigency
and inability 1o afford counsel, and that reaffirms the traditional role of
the judiciary in insuring the counsel rights of all defendants charged
with crimes.

» In camrying out its responsibilily, the judiciary shouid appoint counsel
whenever a defendant is financially unable to retain counsel, and make this
determination based not on any single factor, but after careful analysis of
all information comprising each apphcant’s complete financial picture.

« To avoid substantial hardship 1o defendants and their families, only liguid
assets should be considered in the eligibility analysis. Appoinled counsel
musl not be denied based on the assels of friends or relatives, whose funds
the defendant does not control. Nor should ability to secure pretrial liberty
bx posting bail be a basis for denial of appointed counsel.

s Income guidelines should never be employed as cut-offs, but should be
convidered and weighed in conjunction with the debts and other expenses
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of the applicant. Moreover, any use of outdated income guidelines must
be prohibited.

» The severity of the charges, the compie¢xity of the case, and the cost of
private representation in the particuiar jurisdiction—all highly relevant
to the defendant’s ability to retain counsel—must be carefully consid-
ered in making eligibifity decisions.

» No matier what “screening” or information gathering program is in effect
in any jurisdiction ai present, the courts must take ultimate responsibility
for insuring the constittional right to the appointment of counsel. This
means that at minumum, the courts cannot rely on recommendations to deny
appointment made by another party without making an independent and
meaningful inquiry to assess the applicant’s financial staws.

» Finally, o insure that eligibility decisions are made in a consistent fashion,
and not on an ad hoc basis, the guidelines for determining eligibility should
be in writing, and should define the process to be followed in approving or
rejecting applicanis. A process of judicial review should be implemented
for all defendants who are denied appointment of counsel.

The recommendations outlined above, aimed at ensuring the appointment of
counse! to all defendants entitled to those services, must be viewed as an interim
siep, not as a definitive salution. Unfortunately, the chaotic disarray which charac-
terizes eligibility decision-making in New York State is symptomatic of much
larger problems which affect every aspect of our public defense system.

Persistent underfunding of public defense services in New York, al both the
state and county level, has resulted in inadequate staffing, excessive caseloads,
insufficient pay, hiring of inexperienced and unskilled attomeys, lack of training
and the absence of mechanisms for monitoring the provision of defense services.
These factors, both individually, and in tandem, prevent counties from providing
defendants unable to hire lawyers with the competent and effective assistance of
counsel to which they are constitutionally entitled. Meaningful reform of the public
defense system can only oceur when the far-reaching effects of systemic non-ac-
countability and chronic underfunding can be identified, measured and addressed.

The critical necessity for comprehensive change in the provision of public
defense services, and for consistent and uniform implementation of those services
throughout the state, will ultimately require development of a politically insulated
entity which houses the financial, administrative and coordination functions of
legal services for low-income people. Until then, the right to appointed repre-

sentation will continue 1o be at risk for those individuals who find themselves
entangled in the criminal process. &3
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EUGIBILITY DETERMINATION

———

PUBLIC
DEFENSE
COUNTY COURT OFFICE OTHER COMMENTS
Albany X Judge determines whether detendart should be
referred to the PD, who thereafter makes the
eligibility determination.

Allegany X There are no written aligibility standards. Eligibility
determinations vary by court,

Broome X Eligibility determinations made by an investigator
from the PD's office,

Cattaraurgus There are no written eligibility standards.

Cayuga X In some instances the court determines eligibility;
in other instances the AC Administrator
determines eligibility.

Chautaugua X Eligibility determinations made by an investigator
from the PD's office. '

Chemung X There are no written eligibility standards. The
process for determining eligibility is "arbitrasy.*

Chenango X X In most cases the PD's office determines
eligibility; howewer, in some instances the court
makes the eligibility determination.

Clinton X X Appointment of counsel initially made by court.
However, AC has detendant complete eligibility
form and thereafter determines eligibility. The
initial appointment made by the court is
conditional on approval of eligibility.

Columbia X Defendant referred to PD’s office after initial verbal
inquiry by the court. PD's office requires
defendant to complete eligibility form. Screening
and eligibility determination is made by secretary.

Corttand X Senior typist in PD’s office has authority 10
determine eligibility based on set guidelines.

Delaware X Eligibility determinations are arbitrary and done on
a case-by-case basis.

Dutchess X

Criminal Justice Intake Specialists and Interns-
College/Law School students process the
applicant for eligibility and complete the eligibility

form.




ELIGIBILITY DETERMINATION

COUNTY

COURT

pUBLIC
DEFENSE
QFFICE

!

OTHER

COMMENTS

Erie

X

LA Bureau: Court appoints PD who does cursary
eligibility examination. A maore thorough eligibility
review is done by an investigaiar from tha LA
Bureau at a later time.

AC: In all courts except Supreme and County
Couns the AC office assigns counsel. Defendams
from Buffalo and Family Court go to AC affice
where a persanal interview and a financial
eligibility form is completed. Justice Court
defendants are imerviewed over the telephcne
and assigned artomeys are responsible 'ar getting
eligibility information. in the Supreme Caurts,
assignments are made by cour a1 special term at
which a program staft person from the AC office
intervisws the defendant wha signs a financial
affidavit. .

Essex

Eligibility forrns supplied to the court by the AC
office. The judge determines eligibility and assigns
atarmeys from a list pravided by the
Administrator.

Franklin

Defendants complete financial form at initial court
appearance. The forms are then given to the PD's
office who determines eligibility.

Fulton

Judge provides defendant with eligibility forms
and makes the detarmination,

Genesee

Intake for eligibility determinations done in-person
at the PD's office or in some instances over the
telephene, All jailed defendants are comacted by
telephone to see if they need appoimed counsel.

In 99% of the cases, aligibility determinations are
made by the P0)’s corfidential secretary. In
questionable cases, the Chief Public Defender is
consufted,

Greene

X
(appaints
in county

court)

Eligibility interviews conducted by investigator
rom PD's office, Investigator interviews jailed
defendants at the jail and has them complete
eligibility form. Eligibility forms are thereafter
reviewed by a PD. In county court, the court
appoints caunsel.

Hamilton

Defendant compietes eligibility form and submits
o court.




COUNTY

COURT

ELIGIBILITY DETERMINATION

PUBLIC ]

DEFENSE
OFFICE

OTHER

# S

COMMENTS

Herkimer

X

Upon review af campleted eiigibility form the AC
office appoints counsel.

Jeffersan

Lewis

Court makes the determination; may ask for
assistance from PD if there is difficulty determining

eligibility.

Livingston

Defendant submits eligibility form o the PD's
office who thereafter determines eligibility, If
defendant is denied appointed counsel, a letter 1o
this effect is sent to defendant, count and the PD
who appears in the court where the defendant
initially appeared.

Madison

Jalled defendants interviewed. at jail by a member
of the public detender office. Court notified when
the defendant is eligible. Defendants not jailed fill
out eligibility forms in court and the court appoins
counsel.

Monroe

The court makes its determination on the basis of
eligibility information obtained by a paralegal or a
criminal justice intemn from the PD’s office.

Montgomery

Nassau

X (DC
Screen.
Bureau)

Defense Counsel Screening Bureau makes the
initial determination which is reviewed by the
judge.

New York (Bronx,
Kings, NY, Queens
and Richmond)

X (all five
Co.)

X (CJA)
(Queens
Co. only)

The court appoints counsel in all five counties.
The CJA completes a form prior to arraignment
for bail purposes. No formal eligibility form is
completed except in Queens County. Under an
expenmertal program, GJA is conducting
eligibility intake and compileting ail eligibility forms
for detendants in Queens County. CJA makes
gligibility recommendations to the court who then
reviews the recommendation.

New York
Neighborhood
Defender Service
of Harlem

NDS receives gases two ways: defendants call to
‘retain®* NDS or they are referred to NDS by the
court. if retained, NDS conducts its own eligibility
review using a checklist it has developed. If
delendants are referred by the court, 1t is
assumed they are eligible,

Niagara

Staff investigating attorney conducts eligibility l
intake.

=




ELIGIBILITY DETERMINATION

COUNTY

COURT

PUBLIC |

DEFENSE
OFFICE

OTHER

COMMENTS

Oneida

X

The public defender takes the financial statement
and declares eligibility for all clients requesting
counsel. The court appoints counsel in conflict
cases.

Onendaga

Judge makes a determination (based on verbal
discussion) whether 10 refer client to the AC
office. AC makes initial eligibility determinations
based on information from the eligibility form. The
eligibility determination may be retumed ‘o the
judge for final review.

Ontario

Financial forms may be filled out with or without
the assistance of the court or the administrator at
first appearance or in the event applicant is the
target and/or focus of a criminal investigation at
the time he invoked his right to counsel,

Crange

When contacted directly, LAS makes the
determination. The court appoints LAS or AC for
jailed defendants, or tells indigents to contact LAS
or the AC Administrator.

Oreans

Eligibility is determined by an immediate interview |
by the judge with the defendant andfor the
completion of the eligibility form.

Oswego

A financial eligibility form is completed by the
defendant and reviewed by the court.

Otseqo

Coun has defendant complete eligibility form and
then reviews form and determines eligibility.

Putnam

With the help of LAS staff, the defendant
completas aligibility form which is then reviewed
by the Chief Atormey who makes the eligibility
determination.

Rensselaer

Defendant completes an eligibility form in court
which is reviewed by the judge who determines

eligibility.

Rockland

In cases where the defendant is jailed, an
interviewer from the PD's office goes to jail and
does intake. If the defendant is not jailed he goes
to the PD’'s office for an eligibility interview.

St Lawrence

Court asks defendant if he needs appointed
counsel. If yes, the detendant Is referred to the
PD's office who determines aligibility.




ELGIBILUTY DETERMINATION

COUNTY

COURT

PUBLC
DEFENSE
OFFICE

OTHER

COMMENTS

Saratoga

X

Defendants who say they cannot afford an
attormey are given an eligibility application to
complete in court. The court then torwards the
application te the PD's office who determines

eligibility.

Schenectady

In city court and most criminal courts, initial
screening for eligibility is done by the PD's office.
In family court, the initial screening is done by the
court and {uither screening is done by the PD's
office.

Schoharie

Detendart completes all eligibility forms in court.
The judge reviews the form and determines
aligibility, if the defendant is eligible, the courn
contacts the AC office who appoints counsel.

Schuyler

In all criminal cases, the Chief Public Defender
determines eligibility.

Seneca

Court makes determination with input from the
FD's office.

Steuben

Court asks defendant it he needs appointed
counsel. i yes, tha defendant is referred to the PD
handling the particular court for an eligibility
determination.

Sufiolk

X (Prob.
Dept.)

'ROR" unit of the Probation Depanment makes
most determinations. Coun reviews
determinations. In a very few cases, LAS will
interview and qualify defendams directly.

Sullvan

“Tioga

Courts provide eligibility forms by the AC office
which must be completed by defendant

Tompkins

Defendants are required to complete an eligibility
form which is then reviewed by the AC office who
determines eligibility.

Ulster

Delendants are required to complete an eligibility
form in court. Based on information in the
eligibility form the court determines eiigibility.

Warran

Defendams referred 10 AC office by coun.
Defendants are required to complete an eligibility
form. Upen review and verification ot information
counsel is appointed by administrator,




ELIGIBILITY DETERMINATINN

COUNTY

COURT

PUBLIC
DEFENSE
OFFICE

OTHER

COMMENTS

Washington

—

X

Eligibility form compieted in court. Form then sent
to PO for review. Thereaher, the PD determines

eligibility

—
Wayne

Defendants who say they need appointed counsel
are required 1o complete an efigibilty form. Form
reviewed by court who determines eligibility.
Notice that counsel has been appointed is sent to
PD's office. In cases where defendants “walk-in"
10 the PD's office, the defendant will be required
to complete an eligibility forrn which is reviewed
by the office and an eligibility determination is
made.

Westchester

The LAS handles felony cases. In most cases
persons request counsel; LAS interviews and
determines eligibilty. Court puts imprimatur on
the eligibilty determination. 188 handies non-
felony cases, There are 42 Igcal courts {most with
multiple judges) and there is no unitorm method
of eligibility determination. Some courts use a
form, some cousts have an attorney determine
eligibility and most courts determine efigibility via
an gral judicial inquiry.

Wyoming

In cases where defendants are jailed, each
Monday an attomey from the PD's office goes 10
the jail and determines eligibility. Defendants are
required to complete an eligibility form. In cases
where the defendants are not jailed they are
required to make an appointment and go to the
PD's office to complete eligibility form.

Yates

Basic eligibility information first taken by court
Court then refars non-incarcerated defendants to
the PD's office for further eligibility examination. i
defendart is incarcerated, the PD will contact the
person in jail,




USE OF INCOME GLUIDELINES IN THE ELIGIBILTY DETERMINATION

COUNTY

YES

- ———

COMMENTS

Albany

No formal guidelines used.

Allegany

No formal guidelines; varies by judge making
eligibility determination.

Broome

$150.00 maximum weekly net income for a single
person pius $50.00 maximum weekly net income
per dependent. The guidelines, which are nat
updated annually, were last updated in December,
1992. The income guidelines are based on a
cambination of LSC lederal poverly guidelines and
the income guidelines of various public defender
and legal aid offices throughout the state.

Cattaraugus

Cayuga

However, the administrator reported that .
sometimes the 1991 LSC federal poverty figure of
$159.00 per week far a family of one is used as a
very raugh guideline.

Chautauqua

Non-obligated income: $75.00 par month for
misdemeanors or $125.00 per month far family
court and felony cases; Misdemeanors: $125.00
per week far a tamily of one; Felonies: $175 per
weaak for a family of one.

Chemung

Chenango

In 1992 the guidelines used were: $130.00 per
week for a family of one; $264.00 per week for a
family of four. These guidelines are based on
Chenango County Social Service Guidelines and
reportedly are updated annually. These guidelfines
may have changed slightfy in the jast year.

Clinton

1991 LSC federal poverty guidelines: $159.00 per
week for a famify of one; $213.00 per week for a
family of twa; $268.00 per week for a family of
three; $322 per week for a famify of four plus
$54.00 per week for each additional family
member.

FColumt:ia

Uses same income guideiines as social services.
These standards were updated in 1982 and it is
not known when they will next be updated,

Cortland

$150 per week for a family of one; $200 per week
for a couple; an additional $30 per week for each
dependant. This rate effective January 1, 1989.

|
| Delaware




USE OF INCOME GUIDELINES IN THE ELIGIBILITY DETERMINATICN

COUNTY

NO

YES

COMMENTS

Dutchess

Guidelines set in 1991. Varies by class of crime,
per week for a family of one: Felony A: $364.00;
B: $338.00; C; $312.00; O: $286.00; E: $260.00.
Misdemeanor; $221.00. Viclation: $195.00.

Ene

LA Bureau: 1993 LSC federal poverty guidelines:
$168.00 per week for a family of one; $60.00 per
week tor each additional family member. AC: 1993
tederal poverty guidelines of $167.56 per week for
a family of one plus an addnrional $59.13 per
farmily member.

Essex

Franklin

Northern: $100.00 per week for a family of one;
$125.00 per week if married; $15.00 per week per
dependent. These guidelines were set in 1980 by
Franklin County local law. Southern: $100.00 per
week for a family of one; $125.00 it maried;
$15.00 per dependent. Guidelines based on 1977
figures from the Appellate Division, Third
Department and were increased by $25.00 in
1992,

Fulton

Implementation of income guidelines has been
met with resistance from judges and board af
supervisors. The public defender reperts that
currently a few judges implement the sliding fee
scale which was proposed by the public
defender's office. For example, persons making
between $2500.00-$5000.00 annually and have no
dependents would have to pay $20.00 for the
services of the public defender. For those making
this amount with cne dependant $15.00; two
dependents $10.00; three dependents $5.00 and
for four or more dependents $0. The sliding fee
scale goes up to those making $17,501.00-
$20,000. The public defender reports that Fulton
County is collecting $300.00 per month in sliding
scale payments. The public defender stated that
the county is awaiting an opinion from the
Altarney General's Office as to whether the use of
the sliding fee scale is appropriate.

Genesee

A low of 1985 and a high of 1991 LSC federl
poverty guidelines are used; net weekly income
for a family of one: $117.00-3159.13; family of two;
$158.00-%$213.46; family of three: $199.00-3267.79.




USE OF INCOME GUIDELINES IN THE ELIGIBILITY DETERMINATION

COUNTY

e —

NO

=S ———

COMMENTS

Greene

Guidelines are bhased on past practice: $125,00
nel per week for a single person; $175.00 nel per
week for couples without chiidren; $200.00-
$250.00 for couples with chiidren. These
guidelines are flexible. The guidelines are
periodically reviewed but not necessarity updated
on an annual basis.

Hamitton

No income guidelines in ptace afthough the
county is working to establish them.

Herkimer

Similar to guidelines used by social services.
$109.67 net per week for a family of one; $144.45
for a tamily of two and an additicnal $35.00-$40.00
per additional famity member. Schedule of income
guidelines includes the following statement:
'Eligibility for assistance from Herkimer County
Weltare Department or Sacial Security
supplemental income automatically entitfes the
applicart to free legal services." These guidelines
were sent to NYSDA in 1991,

Jefferson

In 1991 the PD's office sent NYSDA the following
guidelines: $117.00 per week for a lamily of one;
$159.00 per week for a family of two; $193.00 per
week for a famity of three; $233.00 per week tor a
family of four plus $39.00 per week for each
additional farmily member. These guidelines are
based on the 1983 LSC federal poverty

| guidelines.

Lewis

Ne formai guidelines. Generalty, if defendant
makes over $15,000.00 annually, the inquiry is
whether he/she has enough money leit to hire an
attorney.

Livingston

$159.13 gross per week for a family ot one;
$213.46 per week for a family of twa; $54.33 per
week for each dependent, These are based an
the 1991 LSC federal poverty guidelings; they
were established in 1992,

Madison

$164.00 per week for a tamily of one; $221.00 per
week for a family of two; $278.00 per week far a
tamily of three; $335.00 per week for a family of
lour; $43.00 per week far each additional
dependent. These guidelines are based on the
1992 LSC federal poverty quidelines and are next
expected 10 be updated in 1994,




USE OF INCOME GUIDELINES N THE ELIGIBILITY DETERMINATION

S ——

COUNTY

NO

YEs |

COMMENTS

Monroe

X

1993 LSC lederal poverty level: $167.55 per week
plus $58.14 per dependent. Income guidelines are
updated annually.

Momtgomery

$125.00 gross per week for a family of one plus
$28.00 gross per week for each additional family
member. It is unknown what thase guidelines are
based on and when they were established.

Nassau

According to the guidelines sent to NYSDA in
1991: $151.00 per week for a tamily of one. These
are based on 100% of the Lower Living Standard
Income Level for the melropolitan statistical area
of New York City and New Jersey. Guidelines
have not been updated in 6-7 years.

New York (Bronx,
Kings, New York,
Queens and
Richmond)

X Bronx
Kings,
New York,
Rich-
mond)

(Queens)

income guidelines used only in Queens County:
Accused Misdemeanants: $249.00 net pay per
week for a family of one; $294.00 net pay per
week for a family of two; $342.00 net pay per
week for a family of three; $384.00 net pay per
week for a family of four plus approximately
$40.00-$50.00 net pay per week for each
additional farnily member. Accused Felons:
$336.00 net pay per week for a tamily of one;
$389.00 net pay per week for a family of two;
$431.00 net pay per week for a family of three;
$471.00 net pay pet week for a family of four plus
approximately $40.00-$50.00 net pay per week for
each additional famity member. Apparently these
guidelines are based on some percertage of
either the 1992 or 1953 LSC federal poverty
guidelines.

New York
(Neighborhood
Defender Service
ot Harlem)

Income guidselines are sometimes used (only
when defendant is not a recipient of any type of
government aid). Apparently the guidelines are
based on income and obligations and are graded
according to the severity of the offense, NDS
reports that the income guidelines were last
updated in 1990 and will next be updated in
December, 1993.

Niagara

Single persons charged with a misdemeanaor with
a net income of $130.00 per week ineiigible; for
felonies, net income of over $225.00 per week
ineligible. Exceptions may be made for heavy
debts, child support, etc. The income guidelines
are not updated annually but reviewed qQuarterly.
No information provided on when these guidelines
were set or what they are based an.

10




USE OF INCOME GUIDELINES IN THE ELIGIBILITY DETEAMINATION

COUNTY

NO

—_— =g

COMMENTS

Oneida

$100.00 per week for single people; $145.00 per
week it married; $25.00 per week for each
dependent. These guidetines were updated in
1992 and will be updaied again in 19385. The
guidelines are based on Iocal experience.

Onondaga

Based on the 1993 LSC federal poverny
guidelings; $168.00 per week for a family of one,
$227.00 per week far a family of two plus 3$55.00
for each additional famiky member.

Omario

1993 LSC federal poveny guideiines: $169.00 per
week for a family of one; $228.00 for a family of
two; $60.00 per week for each additional family
mermber.

Crange

$165.00 net per week for a family of one; $215.00
per week for married persons plus $50.00 per
child under the age of 21 for either a single
person or for married persons. Last updated
December 1992, next update expectad December
1983,

Oreans

Most current inforrnation reveals that the income
guideiines are based on 1986 LSC federal poverty
guidelines: $103.00 per week for a family of one;
$139.00 per week for a family of twa; $175.00 per
week for a family of three; $212.00 for a tamily of
four and approximatety $30.00-40.00 per week for
each additional dependeant,

Oswego

Based on the 1891 LSC federal poverty
guidelines: $159.00 per week for a family of ane;
$214.00 for a family of two; $54.00 for each
additicnal dependent. Last updated in May, 1991.

Otsego

The official guideiines currently used ara the 1977
Appellate Division, Third Department guidalines:
$75.00 net per week for a family of one; $100.0Q
for married couples; and an additional $15,00 for
each additional family member. Some judges
adhere to these guidelines while others "do their
own thing.* The public defender recommended
the following guidelines: Violations: $125.00-
$150.00 (net per week); Misdemeanars: $150.00-
$200.00 (net per week), Felonies: $250.00-$300.00
(net per week). These figures are for a family of
one: and an additional $25.00 for each family
member.

Putnam

11



USE OF INCOME GUIDEUNES IN THE ELIGIBIUTY DETERMINATION

COUNTY

NO

YES

——

COMMENTS —ﬂ |

Rensselaer

Guidelines are judicial determinations based on
what each court believes is an income able 10
afford retained counsel.

Rockland

$150.00 per week plus $10.00 per dependert tor
single individuals; $200.00 per week plus $10.00
per dependert for married individuals. Guidelines
last updated in 1990. No information pravided on
what these guidelines are based on.

St. Lawrence

Based on the 1980 LSC federal poverty
guidelines: $91.00 net per week for a single
individual; $120.00 net per week for a tamily of
wo; $135.00 net per week for a family of three;
$143.00 net per week for a family of four. } is not
known when these guidelines will be updated,

Saratoga

Based on 1992 LSC federal poveny guidefines:
$164.00 per week for a family of one, $221.00 per
week for a family of two; $57.00 per week for each
additional famity member. According to the public
defender, these guidelines are updated annually.
However, as nated, the 1992 LSC guidelines ase
still being used,

Scheaenectady

Based on the 1993 federal poverty guidelines:
$168.00 per week for a family of one; $227.00 per
week for a family of two plus $59.00 per week for
each addiional family member. Guidelines
updated annually.

Schoharie

Unknown

Schuyler

Unknown

Seneca

$120.00 per week for a single individual, No
information provided on what these guidelines are
hased on, or when they will be updated.

Steuban

Suffolk

$140.00 net per week for a family of one; $182.00
net per week for a family of twa; $215.00 net per
week for a family of three; $276.00 net per week
for a family of four; $326.00 net per week for a
family of five. Guidelines based on 1982
preliminary estimate of poverty thresholds as
reporied by the U.S. Dept. of Commerce, Society
of Census. Guidelines were updated in May, 1983
and are expected to be updated again in May,
1994.
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USE OF INCOME GUIDEUNES !N THE ELIGIBILITY DETERMINATION

COUNTY

NO

]

ves |

COMMENTS

Sullivan

X

Based on 1993 LSC federal poverty guidelines:
$168.00 per week for a family of one; $227.00 per
week for a family of two plus $58.00 per week for
each additional family member. Next update
January, 19094,

Tioga

Based on judicial discretion. Defendants are
usually eligible if they net $100.00 per week or
less, own no real property, or are on public
assistance.

Tompkins

No schedule of income guidelines were sent;
either 1992 or 1953 LSC federal poverty
guidelines are used.

Ulster

Based on the 1991 LSC federal poverty
guidelines: $159.00 net per week for a famity of
one; $213.00 net per week for a family of two;
$268.00 net per week for a family of three; and
3322.00 net per week for a family of four plus
approximately $54.00 net per week for each
additional famity member.

Warren

The guidelines, until very recently, were based on
an NIJ Report: *Containing the Costs of Indigent
Detense Program: Eligibility Screening and Cost
Recovary Procedures' which were actually the
1986 LSC federal poverty leve! guidelines: $129.00
gross per waek for a family ot one. Administrator
did net realize these guidelines ara updated
annually by the Legal Services Corporation, This
information and 1993 guidelines sent to
administrater. The administrator now reports that
the program is using the 1993 LSC federal poverty
leve! guidelines: $168.00 per week for a famity of
one; $227.00 per week for a family of two; $286.00
per week for a family of three; and $345.00 per
week for a famity of tour plus $59.00 for each
additional family member.

Washington

Based on the Cast of Living Index; for violations
and misdemeanors, $158.00 per week for a family
of one plus $55.00 per dependent. For felonies,
$100.00 per week is added 1o these figures.
These figures were sent to NYSDA in 1982,
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USE OF INCOME G'JIDELINES IN THE ELIGIBILITY DETERMINATION

COUNTY

NO

YES

—

COMMENTS

Wayne

Based on the 1953 LSC federal poverty
guidelines: $168,00 per week for a family of cne;
$227.00 per week for a family ot tw plus $58.00
per week for each additional family member, The
guidelines are updated annually.

Westchester

Wyoming

Based on the 1993 LSC federal paverty
guidelines: $168.00 gross per week far a family of
one; $227.00 gross per week for a family of two
plus $58.00 gross per week for each additional
family member. Guidelines are updated annually.

Yates

1. Gross income test (total household income):
One persan residing alone, $211.00 per week;
$269.00 per week for two persons residing
together plus $29.00 per week for each additional
person; 2. Disposable income test (gross-income
less reasonable expenses): family court: $40.00
per week; criminal court: violations $25.00 per
week, misdemeanors 340.00 per week, felonies
$70.00 per week. 3. Asset test: family court
$1500.00; justice count $2000.00; courty court
$3000.00. These guidelines are updated annually.
last updated January, 1953, next update January,
1994. It is not known how these guidelines were
established or what they are based on.
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INCOME GUIDELINES SOLE DETERMINANT OF ELIGIBILITY DETERMINATION

COUNTY

4
o

YES

COMMENTS

Albany

Allegany

No income guidelines are used.

Broome

Cattaraugus

No income guidelines are used.

Cayuga

Chautauqua

Chemung

No income quideines are used.

Chenango

Clinton

-l - I S I G (-G I I S

Columbia

Cortland

Delaware

No income guidelines are used.

Dutchess

Erie

X (LA}
X (AC)

Essex

No income guidelines are used.

Franklin

X (No.)
X (So.)

Fulton

Geneses

Greene

Harmilton

Herkimer

MM | x| X

Jefferson

Unknown

Lewis

No formal income guidelines are
used.

Livingston

Madison
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INCOME GUIDELINES SOLE DETERMINANT OF ELIGIBILITY DETERMINATION

COUNTY

NO

YES

e —

COMMENTS

Monroe

X

Montgomery

Unknown

Nassau

X

New York (Bronx,
Kings, New York,
Queens and
Richmond)

X (Bronx,
Kings, New
York and
Richmond)

No income guidelines are used in
Bronx, Kings, New York and
Richmond Counties.

New York
{Neighborhood
Defender Service of
Harlem)

X

Niagara

Creida

Onondaga

Ontario

Orange

Orleans

Oswego

Ctsego

Putriam

No income guidelines are used.

Rensselaer

Rockland

St. Lawrence

Saratoga

Schenectady

w I ||| | |>x{>[|>x[X]|X]|X]|>X|Xx

Schaoharie

Unknown

Schuyler

Unknown

Seneca

Steuben

No income guidelines are used.
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INCOME GUIDELINES SOLE DETEAMINANT OF ELIGIBILITY DETERMINATION

COUNTY NO YES COMMENTS

Sufioik X

v Sullivan X
Tioga X
Tompkins X
Ulster X
Warren X
Washington X
Wayne X
Westchester X (LAS)
Wyoming X
Yates X
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

E—
COUNTY

INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED

Albany

Number of dependents, personal and spousal gross and
net income, real estate, stocks, bonds, life ingsurance, own
car, liquid assets, living expenses, whether on welfare,
unemployment or SSI.

Altegany

Number of dependents, liquid assets, real and personal
property, personal and spousal income, monthly debts
and rent payments, total amount owed to creditors per
month, whether defendant tried to retain a private
attorney.

Broome

Number of dependents, household income, liquid assets,
real and personal property, automobiles owned by
defendant or spouse, whether defendant ever fiied for
bankruptcy, anticipation of income from any other source,
and monthly debt obligations.

Cattaraugus

Personal income, cash on hand, number of dependents,
all property owned (car, real property). It should be noted
that the form does not request any information

concerning the defendant's debts.

Cayuga

Amount of bail and who paid it, number of dependents,
real and personal property, liquid assets and fixed
monthly living expenses, whether defendant is receiving
public assistance. Other factors consldered: Administrator
stated on eligibility survey that the eligibility determination
is not based solely on the defendant’s income. However,
in 95+ percent of the cases the defendant shows no
Income, no assets and is frequently on public assistance.
Assignments are routinely made for these persons. Hf the
person indicates income and assets then the defendant’s
marital status and number of dependents are considered. i

Chautauqua

Personal and spousal income, real and personal property,
liquid assets, monthly expenses. Other factors

consldered: Defendants who are unemployed or on public
assistance are presumptively eligible.

Chemung

Number of dependents, personal and spousal income,
liquid assets, real and personal property (inciuding
automabile), child/spousal suppeort and other montnly
expenses, asks if defendant tried to hire private attorney,
asks who paid defendant’s bail and how much was paid.
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSINERED

II—_—_
COUNTY

= e
INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED

Chenango

Number of dependents, real and personal property, liquid
assets, personal and spousal net and gross income.
Other factors consldered: Whether defendant is
incarceraled, nature of the proceedings, seriousness of
the charges and overall interest of justice.

Clinton

Monthly income of defendant, earnings of spouse,
number of dependents, liquid and non-liquid assets
(including automobile), real property and debts. Other
tactoras considered: Liquidity of assets, ability of defendant
to retain counsel with available assets given the nature of
the offense.

Columbia

Whether the defendant is on public assistance, personal
and spousal gross and net waekly income, liquid and
non-liquid assets (including an automobile), monthiy
eXpenses. '

Cortland

Number of dependents, personal and spousal income,
liquid assets, real and personal property (including
automobile), whether defendant is on public assistance,
fixed monthly expenses, whether bail has been posted,
who posted it and amount posted, whether the defendant
can afford to hire his own attorney.

Delaware

Personal weekly income, cash on hand and in banks,
number of dependents, property owned. It should be
noted that the eligibility form does not request any
infermation concerning the defendant's debts.

Dutchess

The first inquiry for the PD's office is to look at the
defendant's assets. Each person is reviewed
independently. The following is taken into considaration
in determining eligibility: The nature of crime, cost to
retain private counsel for same charge, and the person's
overall assets. If the person is under the age of 21 years,
the PD's office also examines the parents’ financial
situation. The PD's office also examines whether
defendants have cash, bank accounts, stocks and bonds.
The defendant’s overall financial situation is examined.
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INFORMATION REQUESTED "N ELIGIBILUITY FORM/OTHER FACTORS CONSIDERED

COUNTY

INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED

Erie

Legal Ald Bureau: No eligibility form used. However, the
following statement appears on the income guideline
schedule; “Assets considered will include all liquid and
non-iquid assets of all persons who are resident
members of a family unit except principal resident of a
client will be excluded, and reasonable equity on work-
related equipment which is essential to the employment
or self-employment of the client or member of the tamily
unit..." Impediments toc an individual's access to these
assets is considered.

Assigned Counsel; Information requested on the eligibility
form: Personal, spousal, and parental income, liquid
assets, real and personal propeity (including automaobile),
monthly expenses.

Essex

Defendant’s monthly and weekly income, any other
income, monthly and weekly income of parents or
spouse, real propeny owned by defendant, parent and/or
spouse, other property owned (including automobile),
liquid assets, financial obligations, amount of bail set and
if posted, how was the money raised.

Franklin

Northem and Southern offices: Number of dependents,
personal and spousal income, real and personal property
(including automobile), monthly living expenses, whether
person tried to hire own attorney and amount of bait and
who posted it.

Fulton

Personal, spousal and parental income, liquid and non-
liquid assets {including an automobile; bail is considered
an asset if paid in cash and if posted with family assets),
support obligations, number of dependents, monthly
expenses, if bail was posted, person who posted it and
amount posted. Asks what efforts defendant made to hire
a lawyer and if he tried to borrow money to do so. Asks
what financial help defendant expects from relatives and
friends. Asks where defendant gets the money to support
himself and his family. According to a conversation with
Susan Robinson, NYSDA research assistant and the
Fulton County Public Defender office on June 17, 1991,
no one who owns a car worth more than $1,000 or has
more than $2,500 equity in any real property is eligible.
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INFORMATION REQUESTED ON EUGIBILITY FORM/OTHER FACTORS CONSIDERED

* COUNTY

—_ =
INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED

Genesee

Property which can be used as assets, occupalion,
whether the detendant's job is being held for him or her,
gross wages of household, defendant’'s income,
spouse/housemate’s income, other members of
household income, other sources of income, employment
history, occupation of spouse, number of dependents and
case-related information. While the form caontaining the
eligibility information {Criminal Court Eliglblilty interview |
Sheet) does not request any information concerning the
defendant's expenses, the eligibility survey states that the
defendant's “necessities" are considered. Necessities
include: shelter, food, clothing, medical care and supplies
and transportation.

Greene

Number of dependents, parental income, personal and
spousal income, monthly expenses, liquid assets, real and
personal property (including automobile}, whether
defendant tried to hire own attorney, amount of bail
posted and who posted it. Other factors considered:
Family situation, seriousness of charges, likelihood that
person will be able to hire his or her own attorney,

Hamilton

Number of dependents, personal and spousal income,
liquid assets, personal and real property (including an
automobile), asks whether defendant tried to hire own
attorney, amount of bail and who posted it and monthly
expenses.

Herkimer

Defendant’s and parental income {not spousal), liquid
assets, personal and real property {including automobile},
defendant's financial obligations and any other
information pertinent to the defendant’s or parent's
financial status.

Jefferson

Amount of bail {but not who posted It}, number of
dependents, personal income, liquid assets, personal and
real property (including automobile and home), expenses
and loans. Also, if someone is supporting the defendant,
information is required on that persans income.
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

COUNTY

INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED

Lewis

The amount of bail posted and the name and address of
the person who posted the bail, monthly income of
defendant, spouse and/or children, liquid and non-liquid
assets (including automobile and house), monthly
expenses.

Livingston

Number of dependents, personal and spousal gross
income, liquid and non-liquid assets and amount of bait.
No information is requested about the defendant's debts

with the exception of the amount of support paid per
week.

Madison

Marital status, number of dependents, age of dependents,
personal income, expenses, value of automobile, house,
amount in savings account and any other assets. Other
factors consldered: According to the survey, the key factor
is whether the individual can aftord to hire a private
attorney. '

Monroe

Necessities of life—food, sheiter, clothing medical supplies
and transportation. "Present net assets‘--assets solely
owned by the defendant or jointly owned with a spouse,
less the amount of any security interests held by a third
party, but does not include assets, the sale of which,
would cause an unreasonable hardship. This would
usually preclude the sale of a house for a residence (as
opposed to investment property), household furnishings
or an automoblle necessary for a defendant's
employment. Information on the defendant’s obligations
(debts) is requested on the eligibllity form.

Montgomery

Unknown

Nassau

Personal and spousal incomse, household income it
defendant is under 21 years of age, personal property,
living expenses and liabilities, whether defendant has
posted bail.




INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

COUNTY INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED

New York {Bronx, Kings, According to the report Financial Standards for Asslgnment
New York, Queens and ot Couneel the following factors should be tied to whether
Richmond) NDS a defendant receives appointed counsel: personal and

spousal income, number of dependents, type of crime
charged, liquid assets, real and personal praperty, court
may inquire if the bail can be assigned for the purpose of
securing counsel. Information requested on the ACES
ellgibility form: Employment status of defendant and
spouse, defendant’s and spouse’s occupation, it not
working whether the defendant and spouse are
homemaker, disabled or student. Net weekly income of
defendant and spouse, benefits received by the defendant
and spouse, wha defendant lives with, number of
dependents, employment status and income of
defendant's parents or guardians if defendant is under 21
years old, asset information {bank accounts of defendant,
spouse and parent or guardian if defendant under 21,
value of automobile and other assets of defendant and
spouse and parents or legal guardian if defendant under
21), amount of rent or morntgage and whether or not the
defendant intends on hiring his own attorney. It should
be noted that other than the question concerning the
amount paid for rent or mortgage, no questions are asked
regarding the defendant's debts or expenses.
Nelghborhood Defender Service of Harlem: No eligibility
form is used. Other factors considered in the eligibility
determination include obligations, e.g., rent, child care,
outstanding debt.

Niagara Number of dependents, personal, spousal and parental
income, liquid assets, real and personal property
(including automobile), debts of defendants or parents,
monthly rent, disabilities, amount of cash bait, name and
address of person who paid the bail.

Oneida Personal, spousal and parental income, personal and real
property (including automobile), liquid assets, fixed
monthly expenses. Other factors considered: [f the
defendant is incarcerated.
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

COUNTY INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER
FACTORS CONSIDERED
Onondaga Personal and spousal income, parental income if the

defendant is under 21, amount in support payments paid
or received, liquid and noniquid assets (inciuding
automaobile), real property (including defendant's home}),
whether defendant is on public assistance and amount,
amount of bail and who paid the balil, asks defendant how
much he/she can pay for attorney fees. Other factors
congldered: The nature of the offense charged and the
likely private retainer required for the charges pending.

Ontario

Household income, personal and rea! property (including
automobile), living expenses, liquid assets, number of
dependents, child care expenses and support payments.
Other factors considered;: The administrator reports that
the primary factor is other liguid assets available to retain
counsel at the generally accepted rate for the case
involved, e.g,, misdemeanor, felony, custody, paternity,
etc.

QOrange

Seriousness of the charges, defendant’s debts, cost of
retaining a private lawyer, and the possibility of losing a
job.

Orleans

Personal, spousal and parental {if defendant under 21)
income, real and persanal property (including home and
automobile), liquid assets and monthly expenses.

Oswego

Personal and spousal income, persconal and real property,
major debts, amount of bail and who paid it, number of
dependents.

Otsego

Weekly, bi-weekly and monthly personal and spousal
income, real and persaonal property (including
automonbile), liquid assets, monthly expenses, wheather the
person tried to hire an attorney, amount of bail and who
paid it.
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDFRED

COUNTY

INFORMATION REQUESTED ON ELIGIBILITY FORM/OYHER
FACTORS CONSIDERED

Putnam

According to the Client Eligibility Guldelines: “The key test
for determining eligibility is whether or not the detendant,
at the time need is determined, is financially unable to
provide for the full payment of adequate counsel anc all
other necessary expenses of representation.” The Cilent
Eligiblity Guldellnes go on to state that the standard for
eligibility is “...when the value of the defendant’s present
net assets and current net income are insufficient to
enable him to promptly retain a qualified attorney, obtain
release on bond and pay other expenses necessary to an
adequate defense, while furnishing himsel{ and his
dependents with the necessities of fife." Information
requested on the eligibliity form: Household income, liquid
assets, real and personal property {including automobile),
monthly credit obligations and rent expense, amount of
bail and who paid it. ’

Rensselaer

Personai gross and net weekly income, real and personal
property (including automobile), liquid assets, monthly
expenses, whether dependent has any lawsuits pending,
whether on public assistance.

Rockland

The PD’'s office does use an eligibility form. However, the
form was not sent to NYSDA with the completed survey.
Therefore, it is not known what information is asked for on ‘
the eligibility torm. The survey did state that income is
considered as well as onerous medical expenses.
Persons on social services are automatically eligible,

St. Lawrence

Personal and spousal income, fiquid and non-liquid
assets (Including automobile), real property, whether
defendant is on public assistance, amount of bail, and if
not employed where defendant gets the money he or she
lives on. It should be noted that no questions are asked
regarding the defendant's debts or living expenses.

Saratoga

Number of dependents, personal, spousal and parental
income (it defendant is a minor), liquid assets, real and
personal property {including automobile and house), if
unemployed, how defendant supports himself, monthly
expenses. Other factors consldered: The persons overall
expenditures to determine if they are higher than normal
expenses for medical, housing, etc. up to 187.5 percent of
the LSC federal poverty guideline.
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

COUNTY

INFORMATION REQUESTED ON ELIGIBILITY FORM/QTHER
FACTORS CONSIDERED

Schenectady

Whether defendant or spouse is on public assistance,
weekly income of defendant and his/her spouse, real
property, liquid and non-liquid assets (including an
automobile) of defendaat and spouse, amount of spousal
or child support. It should be noted that other than the
questions about support payments, the eligibility form
does not contain any questions regarding the defendant's
expenses. Other factors considered: Type of case,
estimated cost of hiring an attorney for that particular
case, length of employment, relatives or friends who have
assets and have previously hired an atiorney for the
defendant.

Schoharie

Unknown

Schuyler

Personal, spousal, parental, brothet’s and sister's income,
liquid assets, real and personal property (including
automobile and home) number of dependents, benefits
received by defendant, amount of bail and wha paid the
bail, living expenses.

Seneca

Gross household income from all sources, number of
dependents, real and personal property (including
automobile and home), liquid assets, monthly expenses.
Other factors consldered: Seriousness of crime charged,
working spouse or parent (for those under 21), and
amount of bail and who paid it.

Steuben

Persanal and spousal gross and net weekly income,
parental income if defendant under 21, real and personal
property {including automobile}, monthly living expenses.
Other tactors consldered: Person's total financial picture—
assets v. liabilities.

Suffolk

Salary of defendant and spouse, liquid and non-liquid
assets (including an automobile [owned by detendant or
spouse] and house), support payments, amount of
rent/mortgage, amount of car payment and any unusual
expenses associated with the car. It should be noted that
with the exception of questions regarding rent/mortgage
and car payments no additional questions are asked
about the defendant's expenses. Other factors
considered: Defendants receiving public assistance or
other income maintenance are automatically eligible.
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INFORMATION REQ''ESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

COUNTY

INFORMATION REQUESTED ON EUGIBILITY FORM/QTHER
FACTORS CONSIDERED

Sullivan

Personal, spouse's (or friend's) income, liguid and non-
liquid assets, property, number of dependents, debts,
automaobile ownership, and health-hospitalization. Other
factors consldered: The estimated tee of a private attorney,
alternatives {e.g., pro bono, Sullivan County Bar
Assaciation Referral Service—a reduced fee referral
service). Also a non-financial factor is considered-
whether there is a conflict of interest.

Tioga

Amount of bail and who paid if, support payments,
personal income, living expenses, whether there are any
relatives, friends or other persons who could be of
financial assistance. Other tactors considered: The
seriousness of the charge, the cost of retaining private
counsel and the assets and income of the person.

Tompkins

Personal and spausal net income, numbear of dep]endents, 1l
those receiving welfare grants or social security are
presumptively eligible, liquid assets; personal and real
property (including automobile and house), monthly
financial obligations. Qther factors considered: The
defendant's inability to afiord counsal, i.e., income
exceeds income guidelines but non-voluntarily incurred
bills are high enough that the applicant does not have
sufficient income to retain counsel.

Ulster

Number of dependents, personal and spousal income, if
unempioyed where defendant gets money for living
expenses, il defendant is receiving social security, support
payments, income from rental property, stocks or bonds,
miscellaneous income, liquid and non-liquid assets
{(including automobile and home), monthly expenses, if
defendant tried to hire an attorney, amount of bail and the
name and address of the person who posted the bail,

Warren

Persanal and spousal income, income of live-in
boyfriend/girlfriend, household income if defendant under |
21, real and personal property (including automabile),
liquid assets, monthly expenses, whether defendant tried
to hire own attorney, amount of bail and who paid .
Other factors consldered: The nature and severity of the
criminal charge(s} and the anticipated complexity of the
defense.
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INFORMATION REQUESTED ON ELIGIBILITY FORM/OTHER FACTORS CONSIDERED

— e e —
COUNTY INFORMATION REQUESTED ON ELIGIBIUTY FORM/OTHER
FACTORS CONSIDERED

Washington A copy of the eligibility form was not sent to NYSDA with
the completed survey. However, the survey stated that
the following factors are considered in determining
eligibility: medical expenses, whether defendant is paying
child support and type of charge (e.g., misdemeanor or
teiony).

Wayne Household income, whether defendant is on public
assistance, cars, boats and trucks owned, real estate,
liquid assets, other available assets and the defendant'’s
debis. Other tactors consldered: According to the
Financlal Guldeilnes of Ellgibliity for a Publlc Defender In
Wayne County, non-liquid assets shouid only be
considered to the extent that they can be converted
during the course of representation to meet iatter costs,
whether person can obtain a bank lcan, the type,.
seriousness and complexity of the charges should be
considered, eligibility should be considered on a case-by-
case basis. In addition to these factors, the survey notes
that the net worth of assets such as real estate, motor
vehicles, the severity of the offense, cash flow of the
defendant and exceptional expenses are considered in
the eligibility determination.

Westchester Defendant's occupation and incorme, spouse’s

occupation, number of children, how many at home or
supported, whether detendant receives government
benefits, liquid and non-liquid assets, names of relatives
or other interested persons and their employment and
earnings, amount of bail and source that posted bail and
in what form was bail posted. Additlonal factors
consldered: seriousnass of charge, complexity of the
case, defendant's debts (it should be noted that the
eligibility form does not solicit any data concerning the
defendant’'s debts), cost to retain an attorney.
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INFORMAT{ON REQUESTED ON ELIGIBIUTY FORM/OTHER FACTORS CONSIDERED

COUNTY

INFORMATION REQUESTED ON ELIGIBILITY FORM/QTHER
FACTORS CONSIDERED

Wyoming

Number of dependents, public assistance/medicaid
number, gross weekly income of defendant, spouse and
parents (if defendant a minor), all sources of incorne of
defendant, spouse and parents, liquid and non-liquid
assets (including automobile and real estate) of
defendant, spouse and parents and debts of defendant,
spouse and parents. Other factors considered: The
Standards of Eliglbility for the Wyoming County Publlc
Defender’s Office contains the following statement: "Where
justice so requires, funds which a Defendant might obtain
by borrowing may be considered in determining eligibility
for appointment of the Public Detender.”

Yates

Personal income, income of others residing with the
defendant, liquid and non-liguid assets, real and personal
property (including autoemobile and home}, number of
dependents, support payments, name of any friends or
relatives who could be of financial assistance to the
detendant, it defendant or others in the household are
receiving any public assistance and amount, menthly
expenses and amount of bail paid and who paid the bail.
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TREATMENT OF BAIL IN THE ELGIBILITY OETERMINATION

NOT
COUNTY W CONSIDERED CONSIDERED | COMMENTS
b

Albany X Only considered when defendants
post their own bail.

Allegany X According to the AC administrator,
some judges believe that defendants
who can post bail can hire an
attorney.

Broome X

Cattarauqus

Cayuga Neutrally

Chautauqua X Considered an asset when bail is
posted by the defendant.

Chemung Unknawn

Chenango X

Clinton

Columbia Unknown

Cortland X if defendant or a family member posts
bail, t must be determined whether
they have the wherewithal to retain
counsel,

Delaware Unknown

Dutchass X If bail is paid or secured by the
defendant, it is considered an asset.

Erie X (AC) LAS: Unknown

Essex X Whether or not the defendartt posted
bail is considered differently by each
presiding judge.

Franklin X l

Futton X T Eligibility form treats bail as an asset
if cash was posted with family assets
only.

Genesee X Only considered when bail was a

high amount and the defendant was
able to pay it.
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TREATMENT OF BAIL IN THE ELJGIBIL'TY DETERMINATION

NOT )

COUNTY CONSIDERED CONSIDERED COMMENTS

Greene X Wwho paosted bail and how they were
able to do so is considered. t bail
was a large amount and paid in ¢ash,
ar explanation may be required.

Hamilton X

Herkimer

Jefferson Unknown

Lewis

Livingstan

Madison X Bail considered posttively; if
individuals are incarcerated and have
not posted bail, there is a very good
chance an attorney will be assigned.

Monroe X it cash bail is an asset of and posted
by the defendant, it is considered a
presert net asset,

Momgomery Unknown

Nassau X The source and amount of cash bail
are considared.

New York (Bronx, X X Queens: The report, *Financial

Kings, New York, (Queans) (Bronx, Kings, | Standards tor Assignment of Counse!*

Queens and New York and | states: "A court should nat deny the

Richmond) Richmond) assignment of counsel solely because
ball has been pasted for the
defendant. The court must be
satisfied that the defendant Is unable
to utilize the source of bail money for
the additional purpose of retaining an
attomay. The court may inquire f the
bail can be assigned for the purpase
of securing counsel.®

New York X

{Neighborhood

Defender Service

of Harlem)

Niagara X Persons are eligible for services if
they can not make bail at least until
they are released from jail, when they
may re-apply or hire counsel,

3



TREATMENT OF BAIL IN THE ELIGIBILITY DETERMINATION

.
—

NOT

COUNTY CONSIDERED CONSIDERED COMMENTS

Oneida X Caonsidered pasitively if the defendant
is incarcerated.

Onondaga X

Ontario X

Orange X Only a factor in the rare instance
where the LAS suspects that the
defendant has not honestly provided
financial imformation.

Qrieans Unknown

Oswego

Otsego X

Putnam

Rensselaer Unknown

Rockland X Amount of bail and who posted it are
considered along with the
seriousness of the charge.

St Lawrence X it the defendant posted cash bail from
his or her own resourceas then bail is
considered an asset.

Saratoga X

Schenectady X Only considered when defendam
made bail in excess of $5000.00.

Schoharie Unknown

Schuyler Unknown

Seneca X it defendant posted bail, this may
disqualify him/her for appointad
counsel when considered with other
financial information.

Steuben X

Suffalk X Defendants are assigned counsel if
unable to post bail within a
reasonable amount of time,

Sullivan X If the defendant personally posted

bail and this maney could be used to
hire an attorney, this will be a
consideration.
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TREATMENT OF BAIL IN THE ELIGIBILITY DETERMINATION

—— S
NQOT —\

COUNTY CONSIDERED CONSIDERED COMMENTS

Tioga X

Tompkins X

Jister X Each judge treats bail differently in
the determination.

Warren X Depends on the amount of bail and
the source who posted it.

Washington X

Wayne X However, ball is only considered to
the extert that if a defendant cannot
make bail he is considered
prasumptively eligibile for appointed
counsel.

Waestchester X X When the LAS detemmines eligibility

(188) (LAS) for telony cases it does not consider

bail in the determination. Some
courns, however, when determining
eligibility in non-felony cases, do
consider the defendant's ability to
post bail when detemining eligibility.

Wyoming X

Yates X if detendant posted bail, it is
considersd an asset; otherwise, it is

not considered.
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE
EUIGIBILITY DETERMINATION/WHETHER MINORS PROVIDED
REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/

PARENTAL COST RECOVERY PROCESS

MINORS
REP IF i
CONSIDER PARENTS PARENTAL PROCESS
AGE OF PARENTS' REFUSE TO CcosT oF
COUNTY MINOR INCOCME PAY RECOVERY RECQVERY
NOC | YES NO | YES NO YES | COMMENTS
Albarty 21 and X Refer to X
under court
Allegany 21 and X X X
under .
Broome 21 and X X X Recovery via
under 722D orders.
Generally
recovery not
pursued by
public
defender or
county
attorney.
Cattaraugus 18 and X X X
: under
Cayuga 21 and X Court X
under discuss need
Chautauqua 18 and X UK UK UK UK
under
Chemung UNKNOWN
Chenango 21 and X X X
under
Climon 18 and X X X
under
Columbia 21 and X X X
undar




AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE
ELIGIBILITY DETEAMINATION/WHETHER MINORS PROVIDED
REPAESENTATION WHEN PARENTS CAN PAY BUT REFUSE/

PARENTAL COST RECOVERY PROCESS

COUNTY

AGE OF
MINOR

CONSIDER
PARENTS’
INCOME

NO | YES

MINORS
REP F
PARENTS
REFUSE TO
PAY

NO | YES

PARENTAL
COST
RECOVERY

PROCESS
OF

RECOVERY

NO YES

COMMENTS

Cortland

21 and
under

Although
such a
provision
exists,
recovery nat
pursued.

Delaware

UNKNOWN

Dutchess

21 and
under

County
attormiey
pursues;
usually no
money
recovery from
parents,

Ere

21 and
under

AC has not
received
money from
parents fof
several years.

Essex

18 and
under

Parents’
income not
considered.

Franklin

18 and
under

Northermn
does not
consider
parental
income.




AGE QF MINOR/ANCOME OF PARENTS CONSIDERED IN THE

ELIGIBILITY DETEAMINATION/WHETHER MINORS PROVIDED

REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/
PARENTAL COST RECOVERY PROCESS

MINORS
REP IF
CONSIDER PARENTS PARENTAL PAOCESS
AGE OF PARENTS' REFUSE TO COST OF
COUNTY MINQR INCONE PAY RECOVERY ARECOVERY
NO YES NO YES NO YES COMMENTS
Futon 21 and X X X However, to
under date, neither
PD office nor
the county
has tried to
recover
money from
parents,
Genesee 21 and X X X Probation
under ) Dept. collects
tunds,
Greens 21 and X X+ NA NA
under
Hamilton 21 and X NA
under
Harkimer 21 and X X X l
under
Jeffarson Unknown
Lewis 21 and X X X
under
and
single
Livingston 21 and X X X However, no
under formal
process to
collect monay
from parents
is in place as
of yet.
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE
ELIGIBILITY DETERMINATION/WHETHER MINORS PROVIDED
REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/
PARENTAL COST RECOVERY PROCESS

MINORS
REP IF
CONSIDER PARENTS PARENTAL PROCESS
AGE OF PARENTS’ REFUSE TO COosT OF
COUNTY MINOR INCOME PAY RECOVERY RECOVERY
_'_ —— e e—
NO YES NO YES NO YES COMMENTS
Madison 18 and b4 b4 b Letter
under regarding
payment is
sent to
parents,
Manroe Under 21 X X X County Law
Dept. in
charge cf
parental cost
recaovery
Montgomery Unknown
Nassau 21 and X X X
under
New York (Bromnx, 21 and X UK UK X
Kings, New York, under
Queens and
Richmond)
New York 18 and X X X
{Neighborhood under
Defender Service
of Harlem)
Niagara 21 and X X X
under
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE
ELIGIBILITY DETERMINATION/WHETHER MINORS PROVIDED
REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/

PARENTAL COST RECOVERY PROCESS

COUNTY

AGE OF
MINOR

Oneida

CONSIDER
PARENTS'
INCOME

o |

YES

|

MINORS
REP IF
PARENTS
REFUSE TO
PAY

NO | YES

PARENTAL
cosT
RECOVERY

PROCESS
OF
RECOVERY

NO YES

COMMENTS

21 and
under

Based on
ability to pay.
Turmover to
County
Atomey i
in-house
collection
fails. Approxi-
mately $50.00
on average
coliected
from parents.

Onondaga

21 and
under

Two letters
sent to
parents by
AC office. if
parents fail to
pay, the
matter is
turned over
10 the county
atomey who
does not
actively
pursue re-
payment from
parents.
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE
EUGIBILITY DETERMINATION/'WHETHER MINORS PROVIDED
REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/

PARENTAL COST RECOVERY PROCESS

— ———— ——— e ——
MINORS
REP IF
CONSIDER PARENTS PARENTAL PROCESS
AGE OF PARENTS' REFUSE TO COST OF
COUNTY MINOR INCOME PAY RECOVERY RECQVERY
e —— e —
NO YES NO YES NO YES | COMMENTS
Ontario 21 and X X X | Court orders
under parents to
unless pay fees. If
emanci- parents
pated refuse to pay,
the matter is
turned over
to the Omario
County
Commis-
sioner of
Human
Services for
enfarcement
Orange 21 and X X X
under J
Orleans 18 and X X X | However, no |
under manies are
actualty
recovered
from parents.
Oswego 21 and X X X
under
Otsego 21 and X X X
under
Putnam 21 and X X X
under
Rensselaer 18 and X Unknown
under
Rockland 17 and X X X
under
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE

ELIGIBILITY DETERMINATION/WHETHER MINORS PROVIDED

REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/
PARENTAL COST RECOVERY PROCESS

COUNTY

AGE OF
MINOR

CONSIDER
PARENTS'
INCOME

MINCRS
REP IF
PARENTS
REFUSE TO
PAY

NO

—

YES

NO | YES

PARENTAL
COST

RECOVERY

NO YES

PROCESS
OF
RECOVERY

COMMENTS

St. Lawrence

Under 21

xii

Court orders
parents to
repay the
courtty at the
statutorily set
AC rate
($25.00 net
per hour out-
of-court work;
$40.00 per
hour in-court
work.) Minors
represented
only by court
order.

Saratoga

18 and
under

X

Schenectady

18 and
under

X

Schoharie

Unknown

Schuyler

Unknown

Seneca

21 and
under

X

Steuben

21 and
under

X

The hours of
the PD or AC
are presented
to the county
attorney for
collection. No
meonies are
actually
recovered
from parents.
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE

ELGIBILTY DETERMINATION/WHETHER MINORS PROVIDED
REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/

PARENTAL COST RECOVERY PROCESS

COUNTY

AGE OF
MINCR

CONSIDER
PARENTS’
INCOME

NO | YES

MINORS
REP F
PARENTS
REFUSE TO
PAY

PARENTAL
COST
RECOVERY

NO | YES

NO YES

- __— __———— ———

%
PROCESS

OF
RECOVERY

e —

COMMENTS

Suffolk

21 and
under

Sullivan

21 and
under

Tioga

18 and
under

Tompkins

21 and
ungder

Ulster

21 and
under

Warren

21 and
under

Washington

18 and
under

So far, PD
office has not
had to
collect.

Wayne

21 and
younger

Westchester

18 and
younger
(LAS).
Some
courts
use 18
and
younger
while
others
use 21
and

younger.

xt..' Xtt!
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AGE OF MINOR/INCOME OF PARENTS CONSIDERED IN THE

ELIGIBILITY DETERMINATION/WHETHER MINORS PROVIDED

REPRESENTATION WHEN PARENTS CAN PAY BUT REFUSE/
PARENTAL COST RECOVERY PROCESS

COUNTY

—

AGE OF
MINOR

CONSIDER
PARENTS'
INCOME

NO | YES

———

==

MINORS
REP IF
PARENTS
REFUSE TO
PAY

NO | YES

PARENTAL
COST
RECQVERY
=
NO YES

PROCESS
OF
RECOVERY

COMMENTS

Wyoming

21 and
under

Parents are
advised that
the county
may sue
them for legal
fees incurred
in
representing
the minor
child. The
County
Attomey
handles the
collection ot
money from
parents.

Yates

2t and
under

X

I

* The public defender reports that between the count and the public defender's office the parents are
usually conviced to pay.

** With a court order,

*#* According to the survey, the LAS does not deny counsel to minors when parents refuse to pay,
but some judges da.



PARTIAL PAYMENT/CONTRIBUTION /722-D): FROCESS FOR RECOVERY

COUNTY

NO

PROCESS OF COLLECTION
FARTIAL PAYMENT/722-D

Albany

X

However, the following statement appears
on the eligibility form: *If the public
defender's oftice is assigned to represent
me, | agree to immediatety notify them in
the event of becoming employed...”
According to the survey, the office never
tries to recaver the rmoney.

Allegany

Unknawn

Broome

Collection of partial payment through 722-d
arders. The callection of these monies is
done by the assigned counsel administrator
(wha is also the public defender). The
orders are nat enfarced by either the
assigned caunsel administrator or the
county attormey.

Cattaraugus

Callection of maney from contributions is an
individual pracess handied by the courts.

Cayuga

On rare accasions, AC is provided to
people who are able to contribute, Judges
handle contribution as part of the
disposition of the case. Contributions go
directly to the county treasurer. Average
coliection annually is less than $500.00.

Chautauqua

Unknown

Chemung

if the defendant is "borderline® {tha
defendant is working but doesn't have
much money) the defendant is required to
talk to three private attorneys. it a private
attomey will not take the defendam's case,
the defendant may be appoinmed counsel
with the provision that he has to repay the
courtty.

Chenango

However, there is no established process
for collecting contributions. Average annual
collection is $0.

Clinton

There is no process in place at this time for
collecting money from partial payment
contributions.

Columbia

Unknown




PARTIAL PAYMENT/CONTRIBUTION (722-d): PROCESS FOR RECOVERY

COUNTY

NO

PROCESS OF COLLECTION
PARTIAL PAYMENT/722-D

Cortland

If defendarnts get a job or an increase in
salary, they must notily PD's office. When
the case closes, a 722 order is prepared.
Cne copy is forwarded to the county
treasurer; ancther is sert to the client with a
payment schedule. Normalty the office
seeks $150.00 far violations, $300.00 for
misdemeanors and $500.00 for telony
cases.

Delaware

Unknown

Dutchess

Erie

X (LA)

X (AC)

AC repons partial payment provision.
However, no information provided as to
whether they attempt ta collect
contributions.

Essex

Unknown

Frankiin

X (NoJ)

X {So))

Sauthern did not provide information on the
process of collection.

Fultan

PD office is in the process of implemanting
guidelines for partial payment.

Genesae

AC and PD both indicate that defendams
who become financiaity able shall make
payments; 722 orders entered with the
court and county treasurer office and
probation; collections are not enforced.

Groene

Hamitton

Herkimer

The county auditor collects the money from
the defendam. The amourt of money
collected annually is unknowr.

Jefferson

The eligibility form contains the fallowing
statement: " you do not meet the
standards for eligibility, the public defender
may represent you, however, the court may
order you to pay for this represemtation i
you are abie." It is unknown whether partial
payment collections are pursued.

Lewis

Livingston




PARTIAL PAYMENT/CONTRIBUTION (722-d): PROCESS FOR RECOVERY

COUNTY

NO

YES

—

PAOCESS OF COLLECTION
PARTIAL PAYMENT/722-0

Madison

The county treasurer is paid fram funds
collected by the criminal defense aoffice. The
court is rarely involved in the collection.

Moanrge

PO inkially tries ta recover any monies; if
ciient refuses to pay, the case is turned
over 1o the County Law Cepartment. The
amount of money collected specifically from
partial payments is not available.

Montgomery

Unknown

Nassau

18-B anomeys collect partial payment fees
directly and they are urged vigorousty 10
collect. No information available on annual
amount from collections. Additionalty, the
county noted they are currently
investigating the use of a callection lawyer
for those who become ineligible after having
a lawyer assigned or those who promise to
pay but fail to do so.

New York (Bronx,
Kings, New York,
Queens and
Richmond)

X
(Bronx,
Kings, New
York and
Richmond)

(Queens)

Queens: The repor, “Financial Standards
for the Assignment of Counsel," states: "The
Court at any time prior to the completion of
the case may, tor good cause shown, order
a defendant who is unable to afford
counsel, in accordance with these rules, to
contribute to the cost of represeration. The
amount of contribution ordered may be a
sum not to exceed the full cost of the fees
and expenses to be paid by the City of New
York to Assigned Counsel or the Legal Aid
Society." it is unknown whether this
provision has been implemented or what
the process is for collecting fees from
partial payment,

New York
(Neighborhood
Deafender Service
of Harlem)

Niagara

Court orders those abie to pay 10 reimburse
the county through the treasurer's office,
The collections are placed in the PD's
budget for assigned counsel, This pays
attomeys assigned when conflict occurs.
Total amount of all money collected from
partial payment/contributions is $3000,00.
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PARTIAL PAYMENT/CONTRIBUTION (722-d): PROCESS FOR RECOVERY

COUNTY

NO

YES

PROCESS OF COLLECTION
PARTIAL PAYMENT/722-D

Oneida

£D sets the collection practice and money
is collectea at all stages of praceedings
based on $65.00 per hour. Average annual
collection is $1500.00.

Onondaga

Defendants who valunteer t0 make
payments do so directly to the AC office an
a mutually agreeabie schedule. Those
ordered 10 pay do so through the cour,
Average amount collected annually is
$24,000.

Ontario

The county callects or the court directs
payment at or after sentencing. Average
amount collected, if any, is minimal.

Qrange

Orleans

Paybacks are not pursued aggressively,
Annua) collection is $0.

Oswego

Otsego

Only collected 1f individual is placed on
probation and pays the probation
department. Average collection is less than
$1500.00 annualty.

Putnam

Rensselaer

The following statement appears on the
eligibility form: *f the public defender is
assigned to represent you, you must
immediatety notify the public defender's
office in the event of becoming employed
and you must also advise the name,
address and telephone number of
employer.® Clients send money o PD’s
office, where payment records are kept.
This information is provided to the counts on
request. Average annual collection is
$5500.00.

Rockland

Unknown

St. Lawrence

The Coun orders defendant to repay the
county at the statutory rate for AC; $25.00
out-of-court work and $40.00 incourt work.

Saratoga

However, there are currently no procedures
in place for collection.
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PARTIAL PAYMENT/CONTRIBUTION (722-d): PROCESS FOR RECOYERY

PROCESS OF COLLECTION

COUNTY NO YES PARTIAL PAYMENT/722-D

Schenectady X In rare cases there are defendarms who
have some funds but not enough tc hire an
attomey. In such cases an attormay is
appaintad to represent the defendant.
Several judges order the PO's office 1o set
up a partial payment plan with the
defendant.

Schoharie Unkhown

Schuyler Unknown

Seneca X However, no money is collected because
there are no lormat collection procedures in
place.

Steuben X Defendants are told they may be
responsible for payment, but collections
never take place. Annual collection is $0.

Suffalk X

Sullivan X Howevar, LAS does not collect money fram
those that are determined able to
contribute,

Tioga X Cuirently there is no program in place for
collecting monies; the county hopes to
implemenrt such a program within the next
year.

Tompkins X

Ulster X Defendants send money to the county
treasurer directly, or the PD office, who
forwards contributions to the courty. The
county has an account for defender
deposits. Money is collected after case is
over; caurt decides how much to collect.

Warren X

Washington X
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PARTIAL PAYMENT/CONTRIBUTION (722-d): PROCESS FOR RECOVERY

COUNYY

NO

YES

l

PROCESS OF COLLECTION
PARTIAL PAYMENT/722-D

Wayne

The Wayne County Public Defender
Operating guidelines stale: "In appropriate
cases, the court may arder a financially able
defendart to make partial payment for
public defender services to the Wayne
Caunty Public Delender pursuam to

§722-d of the County Law.” At the
conciusion of the defendant’s court
procass, the defense attorney may request
a *‘contribution order* from the judge. If the
judge agress, he signs an order requiring
the defendant to pay a sum to the PD’s
office. On average, $8,000.00 collected
annually.

Westchester

Wyoming

However, the Standards of Eligibility for the
Wyoming County Pubiic Defender's Office
contains the following statement: “Whenever
it appears to a court who has appointed
counsel or autharized services for a
defendant, or before whom the case is then
pending, that funds are available for
payment in axcess of the amount
reasonably required for the necessities of
lite, he may order payment or such excess
pursuant to County Law §722-d* and ‘In
case of doubt about the Defendant's
eligibility, where justice requires immediate
representation or autharization of services,
counsel shall be appointed or services shall
be authorized, with the contribution order
being ordered at a later date it funds are
available.*

Yaes
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COUNTY NO

RECOUPMENT/REPAYMENT: PROCESS FOR REZOVERY

——
—

YES PROCESS OF RECOUPING MONEY

Albany

Allegany Eligibility form states: *Notice: if an attomey is
assigned to you, you may be required to pay
Alilegany County for all or part ot your defense."
Whether this provision is enforced is unknown.

Broome X

Cattaraugus Unknown

Cayuga X

Chautauqua Unknown

Chemung Unknown

Chenango

Clinton

Columbia Unknown

Cortland X The office, however, does not have the time or
manpower ta actively seek reimbursement for
services rendered. Average annual collection $0-
$200.00.

Delaware Unknown

Dutchess X

Erie X {LAS) AC: Unknown

Essex X Repayment is handled by the court in which the
case was heard, It is not known how much money
is collected annually.

Franklin X Eligibility forms for both the Northem and
Southem offices contain the following statement:
*Natice: If an attomey is assigned to you, you may
be required to repay the County for all or part of
the cost of your defense." The Northem office
may be required to take legal action for collection,
Southem office has no process to recoup money
from defendants.

Futton X Hligibility form comains the following statement:

"The County Law permits the court to order you to
make payment of alt or part of the costs of
providing defender services. You may be required
1o pay when the case is over." There is no formal
process for recouping money. Average annual
recoupment is $500.00.
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RECOUPMENT/REPAYMENT: PROCESS FOR RECOVERY

e e ————
COUNTY NO YES - PROCESS OF RECOUPING MONEY

Genesee X

Gresane X Eligibility form contains the following statement:
‘Notice: if an attomey is assigned to you, you may
be reguired to repay the court for all or part of the
cost of yaur defense.* There is no follow-up to
racaup the money.

Hamilton X

Herkimer X The court is responsible for seeking repayment.

Jefferson Unknown

Lewis

Livingston

Madison X The county treasurer is paid from funds collected
by the criminal defense office.

Monroe X

Montgomery Unknown

Nassau X

New York (Bronx, X

Kings, New York,

Queens and

Richmond)

New York X

(Neighborheod

Defender Service

of Harlem)

Niagara X

Oneida X The PO sets the collection practice and money is
collected at ali stages of the proceedings based
on $65 per hour, Average amount of money
recouped annually is $1500.00 (Same process as
used for partial payment).

| Qnondaga X

Ontario X The county collects monies; the court directs
payment at or after sentencing,

Orange

Orleans

Oswego
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RECOUPMENT/REPAYMENT: PROCESS FOR RECQOVERY

COUNTY NO YES PROCESS OF RECOUPRING MONEY
Otsego X The only process currently used is through the
probation department. Average recoupment
annually is less than $1500.00,
Putnam X
Rensselaer X
Rockland X
St Lawrence Unknown
Saratega X There are no established procedures for seeking
repaymerit although the PD and county attorney
are seeking to implement such procedures.
Schenectady X
Schoharie Unknown
Schuyler X The foliowing statement appears on the éligibility
form: *Do you realize that even it you are
represented by the Public Defender or other
assigned counsel, as a condition of this
representation you may be required to reimburse
the public defender andfor County of Schuyler, in
an amount to be set by the Court for this
representation and do you agree 1o do so?* It is
L unknown whether this provision is erforced.
Seneca X No money is collected because there is no
available staff to collect or farmal procedures in
place for collection.
Steuben X Average annual recoupment is $0.
Suffolk X
Sullivan X Defendants are informed that they may be
responsible for full or partial payment, but neithar
LAS nor the county attempt to coliect these
manies.
Tioga X
Tompkins However, no monies are actually recouped,
Uister X PD bills defendants; repayment is sought at
sentencing or letters are sent after family cournt
settiements. The courty attorney is respansible for
collectians.
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RECOUPMENT/REPAYMENT: PROCESS FOR RECOVERY

COUNTY NO YES PROCESS OF RECOUPING MONEY

Warren X The following statement appears on the eligibility
form; *If an attomey is assigned to me, | may be
required to repay the county for all or parnt of such
defense.” The Coutty, however, does not
aggressively recoup money from defendants,

Washington X However, repayment is not usually sought after
since most who apply for public defense services
are unemployed,

Wayne

Westchester

Wyoming Unknown

Yates X
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STATEMENT OF CONFIODENTIALITY ON ELIGIBILITY FORM

‘ COUNTY NO YES COMMENTS

Albany X

Allegany X

Broome X

Cattaraugus X

Cayuga X

Chautauqua X

Chemung X

Chenango X

Clinton

Columbia X

Cortland X "The information given in this application is
for the private use of the public defender or
court appoeinted counsel and their staffs and

- the Judge or Judges in the case. This

application and the information you provide
will not be revealed to anyone slse without
your permission.”

Delaware X

Dutchess X

Erie X {AC) No eligibility form used by LAS.

Essax X

Franklin X

Fulton X " understand the information on this
declaration is not confidential and maybe
disclosed by the public defender to the
courts and to anyone else he may deem
proper in order to determine my rights to be
represented by him.”

Genesee

Greene

Hamilton
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STATEMENT OF CONFIDENTIALITY ON ELIGIBILITY FORM

—g
COUNTY NO YES COMMENTS

Herkimer

Jetferson X "The information on this form is not
confidential. It may be revealed to the coun
prosecutar and the public."

Lewis Urnknown

Livingston X

Madison X

Maonroe Unknown

Montgomery Unknown

Nassau X

New York (Bronx, X No eligibility form used in Bronx, Kings, New

Kings, New York, (Queens) York or Richmend Counties

Queens and

Richmond})

New York X No eligibility form used.

{Neighborhood

Defender Service

of Harlem}

Niagara X “l hereby authorize the public defender’s
office to disclose the above information to
courts and to such other persons as he may
be deemed proper for the purpose of
reaching a proper decision on the question
of my right to be defended by them.*

Oneida X *. . . The information on this form is not
confidential, k may be revealed to the court,
prosecutor of public."

Onondaga X

Ontario X

Orange X Legal Ald Society

Orleans X

Oswego X

Otsego X




STATEMENT OF CONFICENTIALITY ON ELIGIBILITY FORM

COUNTY NO YES COMMENTS

Putnam X ‘I hereby give permission to Putnam County
LAS to make available this application to any
court or competent jurisdiction.”

Rensselaer X

Rockland Unknown

St. Lawrence X

Saratoga X Aithough there is nothing on the form 1o
indicate that the information is confidential,
the chief defender informed us (1/26/83) that
he treats the information on the financial
affidavit as confidential.

Schenectady X

Schoharie Unknown

Schuyler X

Seneca X

Steuben X

Suttolk X

Sullivan X

| Tioga X

Tompkins X

Ulster X

Warren X

Washington Unknown

Wayne

Westchester X

Wyoming Unknown

Yates | Unknown 4__J
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POTENTIAL CLIENT REQUIRED TO SIGN AN AFFIDAVIT REGARDING
THE TRUTHFULNESS OF THE INFORMATION ON THE ELIGIBILITY FORM

COUNTY

NO

YES

COMMENTS

Albany

Allegany

Broome

Cattaraugus

Cayuga

Chautauqua

Chemung

Chenango

Clinton

Colurbia

Cortland

Dealaware

Dutchess

Erie

——

LAS does not use an eligibility torm.

Essex

Franklin

Fuiton

> ¢ | [ B | [ [ [ > (o< [ [ > [ [> ]>|>x|x

Genesee

The eligibilty form does not require
defendants to sign sworn statements;
however, the defendant is required to sign the
following statement: “| have reviewed the
above information and verify the same to be
true."

Greene

Hamilton

Herkimer

Jeffersan

M| X
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POTENTIAL CLIENT REQUIRED TO SIGN AN AFFIDAVIT REGARDING
THE TRUTHFULNESS OF THE INFORMATION ON THE ELIGIBILITY FORM

e

COUNTY NO YES | COMMENTS
Lewis X
| Livingston X
Madison X The eligibility form does not require
defendants to sign a sworn statement;
however, the following appears in the
eligibility form: "Under the penalties ot perjury,
| certify my financial condition to be as
follows "
Montrae X
Montgomery Unknown
Nassau X
New York (Bronx, X
Kings, New York,
Quesns and
Richmend)
New York X No eligibility form used.
(Neighborhood
Defender Service
of Harlem)
Niagara X
Oneida X {Short | X (Long | Howsever, the short form states: “Under the
form) form) penalties of perjury, | certify my financial
condition to be as foliows." On the long form,
the following statement appears: “I...being
duly sworn depose and make under oath the
following statement regarding my marital
status, residence, source and amount of
income and finanacial status in connection
with the request for the services of the PO.”
Onondaga X
Ontario X
Orange X No eligibility form used.
Orleans X
Oswego X
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POTENTIAL CLIENT REQUIRED TO SIGN AN AFFIDAVIT REGARDING
THE TRUTHFULNESS OF THE INFORMATION ON THE EL1GIBILITY FORM

COUNTY NC YES COMMENTS

Ctsego

Putnam

Rensselaer

Rockland

St. Lawrence

Saratoga

Mo MK

Schenectady

Schaoharie Unknown

Schuyler

Seneca

Steuben

Suffolk

Sullivan

Tioga

| Tompkins

Ulster

Warren

Washington

Wayne

Westchester

Wyoming

b I I I O D I [ G I G I S I G - G I - 4

Yates
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AVERAGE PERCENT OF DEFENDANTS DETERMINED INEUGIBLE ANNUALLY

COUNTY PERCENT DETERMINED INELIGIBLE

Albany Exact figure unknown, but percem determined to be ineligible

was characterized as *insignificam.®
| Allegany Exact figure unknown, however, the PD claims it is a very low

figure. The AC Administratar states that those determined
ineligible plead guilty.

Broome 20 Percent

Cattaraugus Unknown

Cayuga 1-2 Percert

Chawtauqua Unknown

Chemung Unknown

Chenango 5 Percent

Clinton 5 Percent

Columbia 10-15 Percant

Cortland 23 Percent

Delaware Unknown

Dutchess 10 Percent

Ere LA; Less than 1 Percent; AC: 1520 Percent

Easex 1 Parcent

Franklin Northem: 30 Percent; Southem: 5 Percent

Fulton 10 Percent

Genases Less than 1 Percent

Greene 10 Percent

Hamilton 0 Percent

Heckimer 1 Percem

| Jefferson Unknown

Lewis 10 Percert

Livingston 17 Percent

Madison 5-10 Percent

Monroe 15 Percent
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AVERAGE PERCENT OF DEFENDANTS DETERMINED INELIGIBLLE ANNUALLY

= = _—
COUNTY PERCENT DETERMINED INELIGIBLE

Montgomery Unknown
Nassau 35 Percert

‘ New York (Bronx, Kings, New 10-15 Percent
Yaork, Queens and Richmaond)
New York {Neighborhood 10 Percent
befender Service of Harlern)
Niagara 20 Percemnt
Oneida 5 Percem

| Onondaga Unknawn
Ontario Less than 10 Percant
Orange 14 Percont
Orleans 3 Percent
Oswego Unknown
Otsego Unknaown

| Putnam Unknown
Renssalaer 10 Percent
Rocktand .07 Percent
St. Lawrence Unknown
Saratoga 10 Percent
Schenectady 16 Percent
Schoharie Unknown
Schuyler Unknown

| Seneca 10 Percent

[ Steuben 5 Percent
Suftolk Unknown
Sullivan 10 Percent
Tioga 25 Percem
Tompkins 6 Percent

“ Ulster Unknawn
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AVERAGE PERCENT OF DEFENDANTS DETEAMINED INELIGIBLE ANNUALLY

r—
COUNTY PERCENT DETERMINED INELIGIBLE

warren 10-15 Percent

Washington 10 Percent

Wayne Unknown

Westchester LAS: Less than 10 percent; 18B: Unknown

Wyoming 10 Percent

Yates 15 Percent
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'

REVIEW PROCESS FOR THOSE DETERMINED INELIGIBLE

S —

COUNTY NO YES COMMENTS

Albany X No farmal process. Defendants may talk to the judge, who will
review eligibility and make a final determination.

Allegany X The county court judge may assign counsel  the lacal judge
or hearing officer has denied the application.

| Broore X i the investigater from the PD's office determines a person is
ineligibile, that decision is automatically reviewed by the chiet
public defender. if the chief public defender also determines
the person is ineligible, the person is advised that he can ask
the judge to review the determination.

Cattaraugus

Cayuga X

Chautauqua Unknown

Chemung Unknown

Chenango X

Clinton

Columbia X Judge holds ‘indigency® hearing for those defendants who
seek review of an adverse decision. Based on the hearing, the
court will then determine eligibility.

Cortland X However, if detemmined ineligible, defendants who lack funds
must consult with three attomeys and report back with their
names. lf they cannot reach an agreament with any of the
three in terms of represemation, the PD office will rapresent
them,

Delaware Unknown

Dutchess X However, the court may order PD office to defend the client if
the defendant appsars on the adjoumed gate without counsel,
Also, these with borderine incomes must consult with three
private attomeys who will work for a marginal fee. !f they can
not come to terms with any of them, the PD's office will re-
qualify them for appointed counsel.

Erig X (LA) LA Bureau allows defendarts to bring in any documentation

X (AC) they have and to consult with a senior staff attorney. Similarty,
AC permits defendants determined ineligible to bring in
additional documentation.

Essex X If the local magistrate denies counsel, the defendant may

appeal to the county court judge. The administrator has the
authority to appoint counsel.
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REVIEW PROCESS FOR THOSE DETERMINED INELIGIBLE

&
COUNTY NO YES COMMENTS
Franklin X Northern: However, the defendant can go to the judge and tell
(Northern) him he needs counsel.
X Southern: However, if charges are severe or it the judge so
(Southem) orders, representing client is undentaken it defendant's income
is greatly in excess of the income guideline.

Fulton X

Genesee X (PD) PO or AC is notified it a defendam is ineiigible under
guideiines; estimates are made on the cost of detense. Judge
and chief PO review the case and tha judge makes a final
determination,

,| Greene X f inefigible, two attomeys review the case and make a
recommendation to the court; the court makes the final
determination.

Hamittan Unknown; assigned counsel administrator reports that no
defendants are denied appointed counsel.

Herkimer X Raview of the determination may be conducted by the judge
with jurisdiction in the pending matter.

Jefferson Unknown

Lewis X It ineligible persons indicate they believe they are eligible, the
eligibilty form is sent to the chief PD for review.

Livingston X Judges get copies ol rejection letters and may order
representation for defendants if he/she deems necessary.

Madison X i detendant can not pay for counsel, his/her financial situation
is reviewed and a potential fee is imposed. The potentlal tee is
to be paid to the county reasurer.

Monroe X The case is reviewed by the supervising attorney or,
necessary, by the chief dafender. It new information is
obtained, it is preserted to the judge for a final determination.

Montgomery Unknown

Nassau X Court may review documemation and overrule the decision of
the Defense Counsel Screening Bureau.

New York {Bronx, X Although there is no judicial review process, the LAS will on

Kings, New Yorlk, occasion review and contest eligibility determinations made by

Queens and the court, both administratively and in court

Richmond)

| New York X Informal only. Generally the court requires the defendam to

{Neighborhood secure private counsel, and/or that the defendant provide an

Defender Service of explanatian of financial circumstances that prevent the

Harlem) defendant from securing private counsel,
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REVIEW PROCESS FOR THOSE DETERMINED INELIGIBLE

e ————— e —
COUNTY NO YES COMMENTS

Niagara X Detendants may re-appfy or submit financial affidavits to be
reviewed by the chief PD,

Oneida X Defendant can appeal 1o chief defender with a complete long-
fom financial statement or judicial examination and
appointment.

Onondaga X Detsrmination may be reviewed within the AC office or taken
back to court for determination by the assigning judge.
Additional information may be requested such as verification of
income, entitlements, assets, etc. The reviewing judge may
order a client to cantribute toward the cost of his
representation if he is knancially abte.

Ontario X it denied by administrator, defendant can apply directly to the
court, if the local court deniss, defendants can apply to the
administrator to review the court’s decision.

Orange X it rejected by LAS, the defendant is advised that the issue of
eligibility may be raised with the judge.

QOrleans X

Oswego X Application can be reviewed by the AC administrator,

Otsego X

Putnam X Defendant has ten days to appeal denial decision. The financial
application is reviewed by three members of the LAS Board of
Directors. Two out of three must agree on the final
determination.

Rensselaer X Applicants may ask the judge to review their application, but
there are no formal procedures in place.

Rockland X Defendans can apply for re-evaluation by chief PD or can ask
the judge to appoint counsel,

St Lawrence X Defendants denied counse! are entitied to have the coun
review the determination.

Saratoga X The eligibility form includes the following statement: "If you wish
to appeal your denial ... contact: Saratoga County Public
Defender Office ...* The detendants can send a letter
requesting review with any additional financial information to
the Chief PD, who reviews letter and any additional
documentation and makes the decision regarding eligibility.

Schenectady X Chief PO reviews the eligibility determination and then if the
defendant wishes to appeal the Chief PD's decision, the
defendant can ask the judge to review this decision,

Schoharie X

Schuyler Unknown

Seneca X | However, the judge may reconsider the eligibility decision.
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COUNTY

REVIEW PROCESS FOR THOSE DETERMINED INELIGIBLE

——
—

NO

YES

o ——— |

COMMENTS

Steuben

X

Defendant can seek a persanal interview with the PD/AC
administrator, and, in same cases, with the court.

Suftalk

However, defendants who continuea to retum t¢G court without
counsel can be sen for a new eligibility imerview.

Sullivan

Executive director must approve all denials, If a defendant is
denied appointed counsel, the LAS will advise the defendart to
try and hire three attarmeys. Hf none of the three attomeys will
accept the defendant's case, the defendant must bring back,
1o the LAS, letters from the attorneys to that effect and then the
LAS will represent the defendant.

Tioga

The defendant can ask the court to review the petition and
financial affidavit.

Tompkins

The administrator of the AC program reviews the defendant's
file and then meets with the defendant.

Ulster

PD's office reviews the financial circumstances of the defendam
again and efther asks the PD in court to accept the case or
suggests the defendant request the court to appoint counsel.

Warren

Washington

The defendant is called personally 10 discuss the reasons for
denial; a follow-up letter is then sent to the defendant.

Wayne

if the count declines to assign counsel, inquiry should be made
as to whether the defendant will then return with private
counsel. If upon inquiry, the defendant indicates that he does
not have access to private counsel, the court informs the
defendant that he may comtact the PD's office regarding
alternatives for representation. If the PD's office denies
eligibility, the defendant may make a request for counsei
directly to the judge involved in the case.

Westchester

While there is no formal review process, the eligibility file can
be reviewed by the chief attomey of the LAS, Defendants can
ask the court to "overrule® the eligibility decision of the LAS. If
the case involves a non-felony, it is handled by the 188 panel
and according to the survey, there is essentially no review
process in non-felony cases and no one to argue on
defendam’s behalf in 188 situations.

Wyoming

it defendants exceed guidelines, they must provide a list of
three attomeys they comacted and the retainers they
requested. The attorney handiing that jurisdiction then reviews
each client’s financial affidavit individually.

Yatas

-

The defendant may apply to the court for a final determination.

e s
——
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NEW YORK STATE ELIGIBILITY PRACTICES:
COUNTY PROFILES



INCOME GUIDELINES SOLE DETERMINANT
OF ELUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIOERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

No incame guidelines used. Income is considerad
along with the defendant's assets and debts.
Persons on public assistance ar unemployment
insurance are automatically eligible for appointed
counsel,

Information requested on the eilgibllity tarm:
Number of dependents, persanal and spousal
gross and net income, real estate, stocks, bonds,
life insurance, own car, liquid assets, living
expenses, whethar on welfare, unemployment of
SSI.

If the defendant himself is the one to post the bail,
then this factor is considered in the eligibility
determination. If a friend or relative of the
defendant post bail, then this factor is not
considersd.

No partial payment/contribution provision.

Yas. Accarding to the survey, defendants are
informed that they may be responsitle to pay pan
or all of the cost of their representation in the evert
they become able to pay after representation. The
following statement appears on the eligibility form;
it the public defender's office is assigned to
represernt me, | agree to immediately notdy them in
the evertt of becoming employed...* However,
according to the survey, the office does nat ty to
recoup monay from defendarts.

21 and younger

Yes

No. The matter is referred to the judge.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELGIBILITY PROCESS AND WHO MAKES
THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FCR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

ALBANY*

Chiet Detender Eligibility Survey conducted over the
telephone by Karen Kane, NYSDA's Director of
Research with Bob Van Slank, Investigator, Albany
County Pubiic Defender, 9/28/93, and eligibility torm
Application for Public Defender Representation
sent to NYSDA by the public defender's office on
June 24, 1991,

When a defendant appears before a judge at
amaignment, the judge wili inquire whether the
defendamt needs appointed counsal. if the
defandant states that he needs appoeinted counse),
the judge will ask the defendant if he works,
Generally, those who do not work will be appointed
counsel. If a defendant states that he does work,
the judge will inquire about his income. The judge
will then rmake a determination based on the
defendants income whether to refer the defendant
to the public defender who is covering the court
where the matter is pending. In cases where the
judge is unsure abaut possible efigibility the
defendants are also referred to the public defender.
The defendant is then required to compiete an
eligibility form. The public defender covering the
court will then review the form and make an
eligibility determination. In many instances,
defendants will walk-in to the public defender’s
office where they are required 1o complete an
eligibilty form. The torm is reviewed by a public
defender who determines eligibility,

Unsure about exact figure, but the percentage
determined ineligible was characterized as being an
‘insignificant® percent.

No formal process. However, the public defender
telis the detendant to talk to the judge. The judge
may then review the defendant's eligibility form and
listen to his story. Thereafter, the judge will make
the final eligibility determination.

No formal income guidelines usad.
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PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

No

Yes

Accarding to the survey, no. However, the eligibility
form contains the following statemenrt: *Do you
authorize the court, the office of the public defender
or assigned counset to make any inquiries or
invectigation conceming the answers given by you
in this affidavit?*

No

Yes

* The Albany County Public Defender's affice specifically declined to verify the information on its
Profile Sheet indicating that it was in the process of revising its eligibility guideiines. Thus, the
reported eligibility data may no longer be currernt as a result of the implementation of new guidelines.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

ALLEGANY

Chief Delender Eligibility Survey

Judith Samber, Allegany Public Delender

7/93; conversation between Ken Strutin, NYSDA
staff attarney and W. Joseph Embser, Allegany
County Assigned Counsel Administrator, an
February 23, 1993; Chief Defender Eligibifity Survey,
W. Joseph Embser, Allegany County Assigried
Counsel Administrator, 8/93; and eligibilty form
Application for Assigned Counsel which was sent
with the survey.

The count appoints in family court, county court
and local criminal court. Contflict cases referred by
court to assigned counsel administrator, The court
has the defendant complete a financial affidavit at
the arraignment. The assigned counsel
administrator said that only some courts use a
financial eligibility form. Also, the administrator
Stated that there are no standards used,
Determinations vary by courts—some courts are
liberal and some are conservative (and that the
county court judges aré more conservative). The
eligibility determination depends on the court’s
desire to have an attomey in the case.

According to the public delender survey, a very low
percentage. The assigned counset administrator
stated he doesn't know the percent determined
ineligible because they plead guilty,

According to the public defender survey, there is a

review process. The county court judge may

assign counsel where local judge or hearing officer

has denied application. However, according to the

assigned counsel administrator's survey, there is no
review process.

No formal guidelines. Varies by judge making the
eligibilty determination.
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INFORMATION REQUESTED ON THE
ELIGIBILITY FOARM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

information requested on the eligibilty form:
Number of dependents, liquid assets, real and
personal propeny, personat and spousal income,
monthly debts and rent payments, total amount
owed to creditars per month, whether defendart
tried to retain a private attomey.

The assigned counsel survey states that the
eligibifity determination is in the sole discretion of
the judge.

No answer provided by the chief defender on the
survey. It should be noted, however, that the
financial form does not ask any questions relating
to bail. The assighed counse! administrator stated
that some judges will say if you can post bail then
yau can pay for your own lawyer.

No answer provided by chief defender on the
survey. However, the following statement appears
on the financial eligibility form; "Natice: if any
attorney is assigned to you, you may be required to
pay Allegany for all or past of your defense.* We do
not know if Allegany County enforces this provision.
The assigned counse! survey says that eligibility
determinations are usually all or nothing meaning
that a defendant is considered comgpletely eligible
or completely ineligible.

No answer provided by chief defender on the
survay. However, the following statement appears
on the financial eligibility form: *Notice: If an

attomey is assigned to you, you may be required to
pay Allegany County for all or part of your defensa.”
We do not know if Allegany County eniorces this
provision. The assigned counsel administrator
stated on the survey that defendants are not
informed that they may be responsible for all or part
of the cost of representation after the
representation,
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINOR PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILTY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBUC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

No answer provided by public defender on survey.
The assigned counsel survey stated 21 and
younger.

There is na indication on the form that the parents
income is considered. However, W. Josaph
Embser, the Allegany Assigned Counse!
Administrator told NYSDA staff attorney Ken Strutin
on February 23, 1993 that there is no special
treatment of minors; that the eligibility decision is
usually based on the personal knowledge cof the
judge conducting the eligibilty interview, i.e.,
whether the parent or parents have any monay to
pay lor their child's representation.

According to the public defender survey, yes. The
assigned counsel administrator, however, indicated
that sometimes minors are provided representation
when the parents can pay but won't and sometimes
minors are not provided representation when this
ocecurs.

This question was not answered by the chigf
defender on the survey. The Administrator,
however, told us that he is unaware of any effort by
the county to try and recover money from parents.

Yes

No

No

According to the public defender survey, yes. The

assigned counsel survey said that no attempt is
made to keep the eligibility information confidential.
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUNES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

BROOME

Chief Delender Eligibility Survey, Robert O'Leary,
Broome County Public Defender, 3/94; and
eligibility form Affidavit of Financial Status Public
Defender of Broome County and schedule of
income guidelines sent with the survey; and
conversation between NYSDA research assistant
Susan Robinson and Pubiic Defender Rabert
O'Leary on June 5, 1991.

Persons requesting the services of the public
detender are imterviewed by the public defender
investigator to determine financial eligibility. These
interviews are conducted in both the Broome
County jail and the public defender’s office. This
office then advises the coun as to whether it will be
representing the defendant or that the defendam
does not qualify for the services of the public
defender.

20 percent

Yes. If a public defender investigator determines
that a persen does not qualify for representation,
that decision is automatically reviewed by the chief
public defender. f a person maintains they still
cannot afford to hire a private attorney, they are
advisad to bring this ta the attention of the judge.
Every person determined to be ineligible is referred
to the Broome County Bar Association Referral
Sarvice.

Yes. $150.00 maximum weekly net income for a
single persan plus $50.00 maximum net income per
dependent. The sufvey states that the guidelines
are not updated annually and were last updated in
December, 1982. The survey notes that the income
guidelines are based on a combination of the LSC
federal poverty guidelines and the eligibility
standards of various public defender and legal aid
offices throughout the state.

No
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INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

Information requested on the ellgibility form:
Number of dependents, household income, liquid
assets, real and personal property, automobiles
owned by defendant or spouse and monthly debt
obligations.

Pasting of bail will not disqualify nor even be
considered for eligibility purposes. in the event a
person is determined 10 be insligible and yet still
remains in jail, a re~evaluation of eligibilty is done
within one week.

Yes, appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. Al times, the court wilt assign
counsel when there is a conflict of interest with the
public defender and the defendants’ income or a
minor's parent’s income would disqualify the
defendant. When this occurs, the court issues an
order pursuant to §722-d of tha County Law
requiring the defendarnt’s parents to reimburse the
county the cost of legal services rendered by
assigned counsel. The money is collected by the
administrator of the assigned counsel program
(who is also the public defender). The enfcrcemert
of these orders is not pursued by either the
assigned counsel administrator or the county
attomey. The survey reports that annually, an
average of less than $1,000.00 is collected from
partial payments/contributions.

No, defendants are not informed that they may be
responsible for all ar part of the cost of their
representation in the evertt they become abile to
pay alter represeritation.

Under 21 years oid

Yes. Defendant’s 21 and younger must complete an
"Affidavit of Financial Status of Parent{s)" and
‘Questionnaire for Parent(s).”

73



MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

OTHER MEASURES USED TO OFFSET THE
COST OF PROVIDING PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN
ANY WAIVERS IN THE COURSE OF
THE ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes

Yes. In the event the public defender represents a
minor whose parent's income would disqualify that
person from representation, the court will sign an
order pursuart to §722-d of the County Law
requinng the defendant’'s parents to reimburse the
county for the cost of the legal services rendered.,
However, the overwhelming number of cases where
there is actual recovery of money is small, and
neither the public defender nor the county attomey
pursue enfercement of these orders. The survey
notes that, annually, the average amount ¢f money
recovered from parents is $1,000.00,

Aid to Defense monies and COMBAT grarts,

Yes

No

No

Yes. Except where a defendamt is considered
ineligible and wishes the determination to be
reviewed by the court. In those situations, the court
is advised of the information regarding financial
status and the reason the public defender's office
determined that the persons did not quality.
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COUNTY CATTARAUGUS

SOURCE AND DATE OF INFORMATION Chief Defender Eligitility Survey conducted over the

telephone by Aene Otero, NYSDA Research
Assistant with Daniet DeRose, Administrator,
Cattaraugus Courty Assigned Counsel on August
25, 19893 and eligibility form Defendant’e Affldavit
and Assignment of Counsel sertt to NYSDA on
June 20, 1991 by Jeramiah Moriarity, the former
administrator of the assigned counsel program.

ELUGIBILTY PROCESS AND WHO

MAKES THE DETERMINATION The coun gives the defendant a financial affidavit
form to complete. Based on the information
supplied by the dstendant on the affidavit, the
judge determines whether to appoint counsel or
not. There ars no written guidelines.

PERCENT DETERMINED INELIGIBLE
ANNUALLY Unknown

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE No

INCOME GUIDELINES No

INCOME GUIDEUINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION No income guidelines used.

INFORMATION REQUESTED ON THE

ELIGIBILITY FORM/OTHER FACTORS

CONSIDERED information requested on the eligibllity form:
Parsonal income, cash on hand, number of
dependents, all property owned (car, real property).
It should be noted that the form does not request
any information concerning the defendant's debis.

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS According to the survey, bail is not a factor
considered in the eligibility determination.
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PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINCR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY
SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes. Appointed counsel is provided to people who
are able to cormribute toward the cost of their
representation. The collection of money from
con*ributions is an individual process handled by
the couns.

it is unknown by the administrator whether
defendants are informed that they may be
respansible for all or past of the cost of their
represematian in the event they become able to
pay after representation, It should be noted that
there is no statement on tha eligibility form
conceming recoupment/repayment.

18 and younger

Yes

Yes

No

Yes

It is unknown to the administrator whether or not
the defendant is required to sign any waivers.
However, no statement regarding waivers appears
on the eligibility form.

No

Unknown
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COUNTY

SQURCE AND DATE OF INFORMATION

ELIGIBIUTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINE SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILUTY FORM/OTHER FACTORS
CONSIDERED

CAYUGA

Chief Defender Eligibility Survey, Milan M. Durgaia,
Cayuga County Assigned Counsel Administrator
7/93; conversation between NYSDA research
assistant Debra Cohen and the Administrator on
January 6, 1991; and examination of Cayuga
County Bar Assoclation Assigned Counse!
Program Affidavit of Defendant In Support Of
His/Her Application To Be Assigned Without Fee.

Defendants fill out eligibility form (all courts and jails
have a supply of these forms). Some courts make
the determination of eligibility and then direct the
Administrator to appoint counsel. In some cases,
the eligibilty tonm goes directly to the Administrator
and the Administrator appoints or in borderline
cases the Administrator first consults with the cournt.

1-2 percent

Ne

According to the survey, income guidelines are not
used. However in a convarsation between the
Administrator and research assistant Debra Cohen,
the Administrator stated that sometimes the 1991
poverty guideline —$159.00 per week for a family of
one-is used as a *very rough* guideline,

No

Information requested on the allglbliity torm:
Amourt of bail and who paid it, number of
dependents, real and personal property, liquid
assets and fixed monthly living expenses, whether
detendant is receiving public assistance. Other
factors consldered: Administrator stated on
eligibility survey that the eligibiity determination is
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HOW |S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

not based solely on the defendants income.
However, in 85+ percent of the cases the
detendant shows no income, no assets and is
frequently on public assistance, Assignments are
routinely made for these persons. If the person
indicates income and assets, then the defendant’s
marital status and number of dependents are
considered.

Neutrally

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. However, this is very rare. Process
for collecting partial payment/contribution: The
judge will require contribution as pan of the
disposition of the case. Any contribution ordered
by the cournt goes directly to the Cournty Treasurer.
Average amount collected annually is less than
$500.00. According to the survey, the cost of
callecting monies from partial payment/contribution
(722 D) offsets the cost of coliecting these monias,

No. Defendants are not informed that they may be
responsible for part or all of the cost of their
representation in the event they become able to
pay after representation.

21 years of age and younger

Yes. The eligibility form has the following

statement: ‘lf you are under 21 years of age, you
and/or your parents must answer all of the following
questions.” The minor must be unemancipated.

if this situation anises, the Administrator will discuss
it with the court.

No
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SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE CQURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEF ELIGIBIUTY
INFORMATION CONFIDENTIAL

Yes

No

No

Yes

79



COUNTY

SQURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIG!BLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

CHAUTAUQUA

Tetephone conversation between NYSDA research
assistant Susan Robinson and Brian Taylor,
investigator, Chautauqua County Public Defender
office on June 17, 1991 and eligibility form Affidavit
of Financlal Status and Public Defender Office
Manual (which includes income guidelines) both
which were sert ta NYSDA by the public defender's
office on June 20, 1991,

According to the Public Defender Cffice Manual),
the public defender's office receive their clients
through jail imerviews, office interviews or judge
referrals. An investigator from the public defender's
office conducts the eligibility screening. Defendants
are required to complete a financial affidavit Based
cn established guidelines the investigator
determines whether the defendant is eligible for
appointed counsel.

Unknown

Unknown. However the Public Defender Office
Manual contains the following staiement: ‘If a
prospective defendant is ineligible, the office can do
little more than expiain the situation to the
defendarit and advise him or her to secure retained
counsel.”

The Public Defender Office Manual states that
there are three categories which are used to
evaluate the applicant's eligibility: non-obligated
monthly income of the applicant, the applicant's
yearly income, and any other assets available to the
applicant. With regard to the non-obligated
income, if such income is less than $75.00 per
menth for misdemeanors or $125.00 per month for
family court and felony cases the applicant is
eligible under this category. With regard to the
applicants yearly income, detendants are eligible in
this category if they eam: Misdemeanars: $6,500,00
per year for a family of one ($125.00 per week).
Felonies: $9,400.00 per year for a family of one
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

($175.00 per week). In a letter from tha investigator,
Brian Taylor to NYSDA dated June 24, 1991, he
indicated these guidelines were established in
1975, I is unknown what these guidelines are
based on and it they have been updated and
when they will next be updated. With regard to the
third calegory— assets- if adequate funds are or
can becoime available from these sources, the
detendant is ineligible. Assets include: personal
praperty (home, car, motorcycle, motarbeat, or
other items of similar nature which could be sold or
used as collateral to secure a laan); bail money in
applicant's name, interest in real property, bank
accouts, trust funds, stocks and bonds.

The Public Defender Office Manual states: "The
inter-play between these three categories is
important to understand. The applicant must meet
the requiremertts of each category to be sligible.
Thus, ha must have a low non-obligated monthly
income, with a low yearly income and have no
assets upon which to draw additional funds.”

No. See abovae.

Information requested on the eligibliity form:
Personal and spousal incoms, real and personal
property, liquid assets, monthly expenses. Other
factors consldered: Defandants who are
unemploysd or on public assistance are
presumptively sligible. Also, see section above
Ellgibllity Guldelines.

According to the Publle Defender Office Manual i
the bail is posted by the defendart, it is considered
an asset.

There is no indication in the written materials ar on
the eligibility form that appointed counsel is
provided to those people who are able to contribute
toward the cost of their representation.
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RECOUPMENT/REPAYMENT There is no indication in the written materials or on
the eligibiiity formn that defendants are informed that
they may be responsible to pay for all or parn of the
cost of their representation in the event that thoy
become able to pay after represerntation.

PARENTAL CONSIDERATION

AGE OF MINOR 18 years and younger

INCOME OF PARENTS CONSIDERED Yes. The eligibility form contains the following

statememt: *if you are under "18* years of age, enter
information for parents and yourselt.*

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO

BE ABLE TO PAY BUT REFUSE Unknown
PARENTAL COST RECOVERY N Unknown
SIGN AFFIDAVIT Yes

DEFENDANT REQUIRED TO SIGN
ANY WAIVERS IN THE COURSE
OF THE ELIGIBILITY DETERMINATION Unknown

STATEMENT OF CONFIDENTIALITY No

PUBLIC DEFENSE QOFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL Unknown
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COUNTY

SQURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUNES

INCOME GUIDELINES SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

CHEMUNG

Telephone conversation between NYSDA research
assistant, Susan Robinsen and Betty Precht!,
Secretary, Chemung County Public Defender's
QOffice on June 10, 1991; eligibility form Flinanclal
Affidavit In Support of Request To Be Assigned
Caunsel; and telephone conversation between
NYSDA research assistant, Debra Cohen, and
James Kain, Investigating attomey for the Chemung
County Public Defender's Office on January 16,
1882,

According to the telephone conversations noted
abave, the court determines eligibilty. Detendants
are required to complete an eligibility form.
According to the investigating attomey James Kain,
there are no written eligibility guidelines—the
process for determining eligibility is "arbitrary.

Unknown

Unknown

According to the investigating attomey, no income
guidelines are used 1o determine eligibility.

No incom#e guidelines used.

infarmation requested on the eligiblilty form:
Number of dependents, personal and spousal
income, liquid assets, real and personal propeny
{(including automoabile), child/spousal support and
other monthly expenses, asks if defendant tried to
hire private attomey, asks who paid defendart’s
bail and how much was paid.
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HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINORA

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN
ANY WAIVERS IN THE COURSE
OF THE ELIGIBILITY DETERMINATION

Unknown. However, the eligibility form does require
inforrnation on the amount of bail posted and who
posted the bail.

According to the investigating attorney, if the
defendant is "borderline* (the defendant is working
but doesn't have much maoney), the court will tell
the defendant t0 go talk to some private attorneys.
If a private attorney wan't take the case then the
coun will appaint counsel with the provision that the
detendant will have to repay the county.

Unknown it defendants are infarmed that they may
be responsible 1o pay all or part of the cost of their
representation in the event they become able to
pay after representation. However, the eligibility
form contains the following statement: "if an
attomey is assigned to you, you may be required to
repay the county for all or pan ot the cost of your
defense.® It is unknown whether this is enforced.

Unknown

Unknown. The eligibility form asks for parents’
name and place of employrnent but there is no
statement on the eligibility form expiicitty stating that
the parents are responsible for their child’s legal
expenses.

Unknown

Unknown

Yes

Unknown



STATEMENT OF CONFIDENTIALITY No. The eligibility form contains the tollowing
statement: "l hereby authorize the court or its
representatives, 10 verity the answers given In this

affidavit.”
PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL Unknown
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COUNTY

SOURCE AND DATE QF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF EUGIBIUTY DETERMINATION

CHENANGOQ

Chief Defender Eligibility Survey, Peter McBride,
Chenango County Public Defender 7/93, and
eiigibility form Financial Queationnaire Chenango
Caounty Public Defender Program.

A financial eligibliity form is completed by the
defendant at court and then the form is sent to the
public defender's office. The public defender then
determines who is eligible for appointed counsel.
In some instances the courn appoints counsel, The
public defender also administers the assigred
counsel program.

5 percent

No

Yes. Although the public defender did not include
the income guidelines with the survey, in a
corwversation betwean NYSDA research assistart
Debra Cohen and Judy Grace of the Chenango
Public Defender's office on January 6, 1992, Ms.
Grace said the income guidelines are as follows:
$130.75 (net) per week for family of one and
$264.50 (net) per week for family of four.
According to Ms. Grace (and the survey), these
guidelines are based on Chenango County Social
Services guidelines (e.g., guidelinaes for medicare
and food stamps). According to the survey and 1o
Ms. Grace, these guidelines are updated annually.
Thus, it is likely that the guidelines listed above
have changed shightly in the last year.

No
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INFOARMATION REQUESTED ON THE
ELGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW 1S BAIL TREATED IN THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION(722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSI|DERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED
MINORS PROVIDED REPRESENTATION

WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY
SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

Infermatlon requested on éliglbility form:

Number ot dependents, real and personal property,
liquid assets, personal and spousal net and gross
incoma. QOther faciors consldsred: Whether
defendant is incarcerated, natura of the
proceedings, seriousness of the charges and
overall interest of justice,

Not generally considered.

Yes, appointed counsel is provided to people who
can contribute toward the cost of their
representation. However, there is no established
process for collecting money that people can
contribute.  Also, according to the survey, the
average amount of money collected from partial
payment/contribution annualty is $0.

No. Defendants are not informed that they may be
responsible to repay all or part of the cost of their
reprasentation in the event that they become able
to pay after represemation.

21 and younger

Yes. Eligibility form asks for parents’ name,
address, phone number, occupation and income.

Yes

No

Yes

No
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STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELGIBILITY
INFORMATION CONFIDENTIAL

No

Yes



COUNTY

SOURCE AND.DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

CUINTON

Chief Defender Eligibility Survey, Robert A. Kagan,
Administratar, Clinton Caunty Assigned Counsel,
8/93; the eligibifity form Application for Counsel;
and a schedule of incame quidelines both of which
were sent with the survey,

The presiding judge appoints counsel. The
financial eligibility form is completed by the judge in
some instances, but in most cases the form is
completed by assigned defensa counsel.
Assignment of counsel is conditional on approval of
eligibility.

5 percent

No

Yes, The guidelines were obtained by the assigned
counsel program from the Legal Aid Society of
Northeastern New York. These are actually the
1991 LSC federal poverty guidelines, The survey
indicates that the guidelines are updated annually
and were last updated in 1992. However, the
guidelines sent with the completed survey are the
1991 tederal poverty guidelings. The 1991
guidelines are: $169.00 per week for a family of
one; $213.00 per week for a family of two, $268.00
per week for a family of three; $322.00 per week for
a family of four plus approximately $54.00 per week
for each additional family member.

No
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INFORMATION REQUESTED ON THE
EUGIBIUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED (N THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINCRS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO BE
ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

information requested on the ellgibllity form:
Monthly income of defendant, eamings of spouse,
number of dependents, liquid and non-liquid assets
{including automobile), real property and debts,
Other factors consldered: liquidity of assets, ability
of defendant to retain counsel with available assets
given the nature of the offense.

Not considered.

Yes, appointed counssl is provided to people who
are able to contribute toward the cost of their
representation. However, according to the survey,
there is no process in place at this time for
coliecting money {from pantial
payment/contributions.

No. Detendants are nat informed that they may be
responsible 1o repay all or part of the cost of their
representation in the event they become able to
pay after representation.

18 and younger

Yes, however, it should be noted that the eligibility
form does not ask questions concemning the income
of the parents nor are there any statemems on the
form that the parents are responsible for their
child’s legal expenses.

Yes

No

Yes

90



DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

No

No

Yas

N



COUNTY
SOURCE AND DATE OF INFORMATION

ELIGIBIUTY PROCESS AND WHO
MAKES THE DETERMINATICON

PERCENT DETERMINED INELGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE

DETERMINED INEUGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

coLumMBIA

Chief Defender Eligibility Survey, Melissa Pullen,
Confidential Secretary, 1/94, and income guidelines
sent with the survey.

After inrial arraignment of a defendart, the court
adjourns the case and tells those who state they
cannot atord a lawyer to contact the public
defender's office betore the delendant's next court
date. The public defender's office has the
defendant cormplete an ellgibility form. Eligibility
screening and determinations made by a secretary
in the office. The aligibility determinaticns are not
put in writing.

10-15 percent

Yes. The judge will hold a hearing on the issue of
eligibility and based on the hearing, determine
eligtbility.

Yes. Use social services income guidelines.
According to the survey these were updated in
1892 and it is unknown when they will next be
updated,

For the most pait, yes.

Information requested on the ellgiblfity form:
Whether the defendant is on public assistance,
personal and spousal gross and naet weekly pay,
liquid and non-liquid assets (including an
automobile), monthly expenses.

Not considered
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PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANTS REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

No partial payment used.

No, defendants are not informed that they may be
responsible to pay all or pan of their legal
representation in the evert they become able to
pay after represemtation.

21 and younger

Yes

Yes

No

Yes

No

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

CORTLAND

Chief Defender Eligibility Survey, Peggy Martin,
Senior Typist, Cortland Public Defender Office, 7/93
and eligibility form Application For Assigned
Counsel.

A financial eligibility application is completed by the
defendant if they are over 21 or if they are married.
Upon review of the eligibility form (or the Famity
Court papers connected with the instant offense), if
the defendant is within the financial guideiines, the
pubiic defender’s office senior typist (assigned by
court jurisdiction) appoints an attorney or notifies
the court that there is a conflict.

23 percent

No. However, if an applicant is determined to be
ineligible and they lack the funds to retain an
attomey, the delendant is asked to talk tc threa
private attomeys and report back with the three
names. If the defendant is unable to meet any of
the terms of the three attomeys, the pubilic
defender's office will then represent them, The
defendant is then suppose to repay the county for
the public defense services.

Yes. $150.00 (net) per week for family of one. A
couple (married or living together), $200.00 (net)
per week, An additional $30.00 is allowed per week
per dependent. This rate was set in 1988 - effective
January 1, 1989. The rate from 1977 untit 1988 was
$75.00. It is unknown when the guidelines will next
be updated. This is at the discretion of the county
legislature.

No



INFORMATION REQUESTED ON THE
ELIGIBILTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION {722 D)

information requeated an eligibility torm: Number
of dependents, personal and spousal income, liquid
assets, real and personatl property (including
automobile), whether defendant is on public
assistance, fixed monthly expenses, whether bail
has been posted, who posted it and amount
posted, whether the defendant can afford to hire his
own attarney.

Other factors considered: Eligibility is not based
solely on the defendant’s income. Hawever, if the
defendant is on public assistance, he or she is
automatically eligible for appointed counsel. A
defendanrt who owns valuable property, such as a
home that could be refinanced, may not be
determined eligible. A defendant with a high debt
load (due 1o things such as medical expenses, not
frivolous expenses) whose income exceeds the
guidelines may be determined eligibie.

If the defendant has the wherewithal to past bail (or
a family member to pos! bail), it must be
determined whether or not they also have the
wherewithal to retain an attomey.

Yes. The following statement appears on the
Application For Appointed Counasl form: *If you
become employed at a higher rate or salary during
the time your case is pending, the County allows
our offlce to withdraw from your case or seek partial
reimbursement. K is the practice of this office to
cortinue legal services and seek a judgement for
attomey's fees in some reasonable amount from the
court. You will be asked to consent to the amount
to be paid in convenient monthtly installments. This
office narmaily seeks $150 for violations, $300 for
misdemeanors and $500 for felony cases.”

Process for collecting monles: At the conclusien
of a case, a 722 Order is prepared and presented
to the Court for the judge’s signature. A copy of
the order is forwarded to the County Treasurer's
office and a copy is sent to the client with the
payment schedule incorporated into the order,
Average amount collected annually: Less than
$300.00 per year.
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RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DOES THE AMOUNT OF MONEY COLLECTED
FROM PARTIAL PAYMENT/CONTRIBUTION
AND OR RECOUPMENT OFFSET THE COST
OF COLLECTING THESE MONIES

SIGN AFFIDAYIT

' DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

Yes. "*Unfortunately, this office does not have the
time or the manpower to actively seek
reimbursement for services rendered.’

Average amount collected annuaily: $0-200

21 and younger

Yes. The financial eligibility form contains the
following statement: “if defendant is under the age
of 21, this application is to be completed by the
defendant’s parent or lagal guardian and NOT the
defendant.*

Yes

No. ARhough a provision exists to recover costs of
representing minors when parents can pay, the
County Attomey does not pursue this avenue.

No. Any monies collected merely serve to reduce
the public defender's approved budget by the same
amount of money.

Yes

Yes, Blank walvers are signed at the initial
inMerviews if assigned attomey determines they are
needed. The following statement appears on the
eligibility form: *Please accept this authorization to
release any personal background or financial
infformation about me from your files to the Office of
the Public Defender of Cortland County or members
of his staff.”
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STATEMENT OF CONFIDENTIALITY Yes. "The information given in this application is for
the private use of the Public Defender or courn
appointed counsel and their staffs and the Judge or
Judges in the case. This application and the
infformation you provide will not be revealed to
anyone else without your permission.”
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW 1S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

DELAWARE

Telaphone conversation between Thomas
Schimmerling, Delaware County Assigned Counsel
Administrator and Debra Cohen, NYSDA research
assistant, on January 7, 1992 and eligibifity form
Order Asslgning Counsel sent to NYSDA on
January 8, 1993. The administrator also comacted
NYSDA on August 11, 1993 and staled that he
could not complete the Chief Defender Eligibility
Survey since the court determines eligibifity and he
therefore does not have the infermation to answer
the questions on the survey.

According to the January 7, 1992 telephene
conversation, the judges determine eligibility and
gligibility determinations are very arbitrary and done
on a case-by-case basis,

Unknown

Unknown

No

No income guidelines used.

information requested on the eliglbility form:
Personal weekly income, cash on hand and in
banks, number of dependents, property owned.

Unknown

Unknown



RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIAUTY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Unknown

Unknown

Unknawn

Unknown

Unknown

Yes

Unknown

No

Unknown

Q9



COUNTY

SOURCE AND DATE OF INFORMATION

ELUGIBILTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

DUTCHESS

Chiet Defender Eligibility Survey, Caroiine McEnroe,
Legal Adminisirative Assistant, Dutchess Courty
Public Defender, 8/93; eligibility form Intake
Guldeilnes for 1986; and schedule of income

guidelines which were sent to NYSDA in June,
1991.

The public defender's office supplies the courts with
a handout advising the defendart of their phone
number, address, hours for processing applicants,
a short waming not to speak to anyone about the
case and the need to come to the public detender's
office as soon as possible. Criminal Justice Intake
Specialists and Intems-College/Law Schoo!
studernts process the applicant for eligibility and
complete the eligibility form.

10 percent

No. In a few instances the court will order the public
defender's office to defend the client should the
defendam appear on the adjourned date without
counsel. Also, those who have borderline income
are given a list of attorneys who will work at a
marginal fee. Sometimes the defendants return
with quotes from at [east three private attomeys that
they still cannot afford to hire a private attomey. In
such cases the public defender's office will re-
qualify the defendants for appointed counsel. The
defendant is given a written statement as to why
he/she is not eligible. The Public Defender or staff
member will review the case upon request.

Yes. The guidelines, which were last updated in
1981, varies by class of crime. Per week far a
family of one: Felony: A $364.00; B $338.00; C
$312.00; D $286.00; and E $260.00. Misdemeanar:
$221.00. Vialation; $195.00, According to the
public defender's office, these rates were set by
determining food stamp levels and asking local
attorneys what they charge for different crimes. It is
not known when the guidelines will next be
updated.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIlL. TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

No

The first inquiry for the public detender's office is tg
look at the defendant’s assets. Each person is
reviewed independently. The following is taken into
cansideration in determining efigibility: The nature
of crime, cost ta retain private counsel for same
charge, and the person’s overall assets. [f the
person is under the age ot 21 years, the public
defender's office also examine the parents' financial
situation. The public defender's cifice alsc examine
whether defendamts have cash, bank accourts,
stocks and bonds. The defendant’'s ovarall financial
situation is examined.

if the bail is paid or secured by the defendant, it is
considered an asset.

No partial payment/contribution.

No. Defendants are not informed that they may be
responsible to repay all or part of the cost of their
representation in the evert they become able to
pay after representation,

21 and younger.

Yes. The eligibility form states: “If such applicant
lives at home or is supported by his parents,
additional information must be requested regarding
those other persons in the household providing
such support or accammodations.”

Yes. In such situations, the putiiic defender’s office
generally seek court direction.
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PARENTAL COST RECOVERY

DOES THE COST OF COLLECTING
MONEY FROM PARENTS OFFSET THE
COST OF COLLECTING THESE MONIES

OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE SERVICES

SIGN AFFIDAVIT

DEFENDANTS REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELGIBILITY
INFORMATION CONFIDENTIAL

Yes. The complaint is tumed over to the county
attorney for processing. The public defenders
office has received reimbursement in only two
cases. On average, No money is recovered from
parents.

No, The county attomey is understaffed just as the
public defender's office is understaffed and the
process of collecting money from parents is too
time consuming.

The public defender receives a small grant under
the Aid to Defense Program.

Yes

Yes, The following statement appears on the
eligibility form:; *Authorizations; These should be
executed by those applicants who qualify. They
enable the recipient to release to us confidential
information regarding the applicant.

No
Yes, All staff when hired are counselled on the
confidentiality on all the information that comes into

the offica, To divulge any informaticn is cause for
dismissal.
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

ERIE

Chiet Defender Eligibility Survey, William Diggins,
former Administrator, Erie County Bar Association
Aid 0 Indigent Prisoners Bureau, Inc., 7/93, and
efigibility torm used by the assigned counset
program sent with the survey, Affldavit of Financlal
Status. Verification of survey responses completed
by the current assigned counsel administrator
Robert Lonski, 11/22/93.

Chiet Defender Eligibility Survey, Nicholas Longo,
Senior {nvestigatar, Pubi,c Defender Unit, Erie
County Legal Ald Bureau, 7/93, and the 1993
eligibility guidelines used by the Legal Aid Bureau.

Legal Aid Buresu: The count appoints a pubiic
defender who then conducts a cursory examination
to determine eligibility. A more thorough eligibility
examination is done at a later time by the
investigator. The Legal Aid Bureau daes not use a
financial eligiility form.

Assigned Counsel: In al courts except the
Supreme and County Courts, the assigned counsel
office assigns counsel. Clients in Buffalo and
Family Courts come to the office for a personal
eligibility interview, after which assignment is made
and a financial affidavit is completed. Interviews for
Justice Coun clients are done over the telephone,
and the assigned attomey is responsible for getting
the financial affidavit. In Supenor Courts,
assignments are made by the Court at Special
Term, at which as pan of the "Attomey of the Day*
program a prograrn staff person interviews the
defendant who signs a financial affidavit. All
financial affidavits are swom to under oath. In
appropriate cases, documertation is required.

Legal Ald Buresu: Less than one percent
Assigned Counsel; 15-20 percent

Legal Aid Bureau: Yes. The defendant can bring in
any documentation they might have and can aiso
consutt with a senior staff attorney.

Assigned Counsel: The defendant can produce
additional documentation at any time.
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INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY

INFORMATION REQUESTED ON THE
ELGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

Legal Aid Bureau: Yes. $168.00 (gross) per week
for tamity of one plus $60.00 per family member.
These are based on the 1993 federal poverty
incame guideiines issued by the United States
Depanment of Health and Human Services. Thase
guidelines are updated annually.

Asslgned Counsel: $167.56 (grass) for family of
one plus an additional $59.13 per family member.
According to the survey, these guidelines are
based on the tederal income guidelines tor
Neighborhooq Legal Services (which are actually
the 1993 federal poverty income guidelines issuad
by the United States Department of Health and
Human Services). The guidelines are updated
annualty.

Legal Ald Bureau: Nao
Assigned Counsel: No

Legal Ald Bureau: No eligibility form used.
However, the following statemem appears on the
income quideline schedule: "Assets considered will
include ali fiquid and non-liquid assets of all
persons who are rasident members of a family unit
except principal reésident of a client will be
excluded, and reasaonable equity on work-related
equipment which is essential to the employment or
self-empioyment of the client or member of the
family unit..." Impediments to an individual's access
1o these assets are considered.

Assigned Counsel: Information requested on the
ellgiblitty form: Personal, spousal, and parentat
incotne, liquid assets, real and personal property
{including automobile), monthly expenses.

Legal Aid Bureau: No answer provided.

Assigned Counsel: The rare ability to personally
post cash bail is considered in assessing the
defendart’'s ability to secure counsetl. Likewise, the
effect of the posting of bail on the defendant's
overall financial situation is considered.
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PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

Legal Ald Bureau: Na partial payment/contribution
provision.

Assigned Counsel: Yes, appointed counsel is
provided to people who are later determined to
contribute toward the caost of their representation.
No information was pravided as to whether the
assigned counsel program tries to collect money
that defendants can caontribute, how it is collected
and what is the average amount collected annually,

Legal Aid Bureau: No, Defendants are not
informed that they may be responsible to repay all
or pan ot the cost of their representation in the
event they become able to pay after representation.
Assigned Counsel: Na answer provided. No
statement to this effect appears on the eligibility
form used by the assigned caunsel program,

Legal Aid Bureau: 21 and younger.
Assligned Counsel: 21 and younger.

Legal Ald Bureau: Yes
Assigned Counsel: Yes

Legal Ald Bureau: Yes
Assigned Counsel: Yes

Legal Ald Bureau: No

Assigned Counsel: Yes. A letter is sent to parents
who are able to pay but refuse to do so, advising
them that they are responsible for such payment
and that action may be taken to recover costs from
them. At this time, no further action is taken.

Legal Ald Bureau: No form used.
Assigned Counsel: Yes

105



DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILTY DETERMINATION Legal Ald Bureau: No

Asslgned Counsel: No

STATEMENT OF CONFIDENTIALITY Legal Ald Bureau: No form used.
Assigned Counsel: According 1o the survey, there
is a statement that the eligibility information is
confidential. However, a review of the eligibility
formn reveals that no such statement appears on the
form.
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COUNTY

SOURCE AND PATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED NELIGIBLE

INCOME GUIDELINES

INCOME GUIDEUINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBIUTY FORM

ESSEX

Chief Defender Eligibility Survey, Michael J. Gallant,
Administrator, Essex County Assigned Counsel,
8/93, and sligibility form Asslgned Counset Plan
Defendant’s Application for Assigned Counsel
sent with the survey.

The administrator supplies defendant’s financial
application for all criminal courts, The judge or
local magistrate gives the eligibility forms 1o the
defendams. The judge determine eligibilty and
assigns attomeys from a list provided by the
administrator. Farnily court uses &s own form for
family court assignments. Attorneys are selected
from the Law Guardian list tar juveniles and
assigned counsel list for adutts. ’

1 percent

Yes. If the local magistrate denies counsel, the
defendam appeals to the county court judge. The
administrator has the inherent authority to appoint
counsel.

No

No income guidelines used.

Defendant’s monthly and wesekly income, any other
income, monthly and weekly income of parents or
spouse, real property owned by defendant, parent
andfor spouse, other property owned (including
automobile), liquid assets, tinancial obligations,
amount of bail set and if posted, how was the
money raised.
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HOW 1S BAIL TREATED IN THE
ELIGIBILTY PROCESS Whether or nat the defendarr pasted bail is
considered diferertly by each prasiding judge.

PARTIAL PAYMENT/CONTRIBUTION (722 D)  The administrator indicated on the survey that he
does not know whether judges appoirtt counsel to

people who are able to contribute toward the Cost
of their represerttation,

RECOUPMENT/AEPAYMENT Yes. Defendants are informed that they may be
responsible ta repay all or part of the cost of their
represemation in the evert they become able 10
pay after representation. Proceas for seeking
repayment: This is left to the court in which the
case was heard. The administrator indicated on the
survey that he does not know the average amount
of money recouped annually.

PARENTAL CONSIDERATION

AGE OF MINOR 18 and younger

INCOME OF PARENTS CONSIDERED According to the survey, no. However, it should be

noted that the eligibility form requests financial

information on the defendant’s parents.
MINORS PROVIDED REPRESENTATION

WHEN PARENTS ARE DETERMINED TO

BE ABLE TO PAY BUT REFUSE Parems' income not considered.
PARENTAL COST RECOVERY No
SIGN AFFIDAVIT Yes

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION No

STATEMENT OF CONFIDENTIALITY No

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL Unknown
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

FRANKLIN

Chiet Defender Eligibilty Survey, Rodney Hart,
Northern Franklin County Public Detender
Investigator and Genefte Hollander, Northern
Franklin County Public Defender Paralegal, 7/93
and an examination of Financial Aflldavit in
Support of Request to be Aasigned Counsel
Whhout Payment of Fee which was sent to NYSDA
by Alex Lesyk, Northem Franklin County Public
Defender in June, 1991, and Chief Defender
Eligibitity Survey, Paul J. Herrmann, Southern
Franklin County Public Defender, 8/93, and a copy
of the eligibility form Financlal Affildavit in Support
of Request to be Assigned Counse! Without
Payment of Fee which is the same form usad by
the Southern Franklin Public Defender office.

Narthern: Defendants complete a financial affidavit
torm and after reviewing the form the Public
Defender makes the appointments. In conflict
cases, the judges make the appointments.
Southern: The defendant fills out a financiai
affidavit at arraignment and the judge either sends
the form to the public defender with the accusatory
instrument and supporting depaositions or gives the
form to the defendant and tells the defendant to
contact the public defender. The judge adjourns
the proceedings so that the defendam can obtain
counsel.

Northern: 30 percent
Southern: 5 percem

Northern: The defendant can go to tha judge and
tell him he needs counsel. The judge then makes
the final determination.

Southern: Ordinarily no. However, if charges are
serious or if the judge so orders, representation af
client is undertaken when defendant's income is not
way in excess of the eligibility ceiling.

109



INCOME GUIDEUINES

INCOME GUIDEUNES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FOAM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

PAATIAL PAYMENT/CONTRIBUTION (722 D)

The following guidelines were set in 1950 by local
taw for Morthemn Franklin County: )
$100 per week for family of one

$125.00 it married

$ 15.00 increase per dependent

The Southem Franklin County figures are based on
the figures promulgated by the Appellate Division,
3rd Dept. in 1877 and were increased by $25.00 in
1992:

$100.00 per week far family of one

$125.00 i married

$ 15.00 increase per dependent

Northern: No
Southem: No

Information requeatad on the eiigibllity form (for
both Northern and Southern offices): Number of
dependents, personal and spousal incame, real and
personal property (including automabile), monthly
living expenses, whether person tried to hire own
attormey and amount of bail and who posted it.
Other factore consldered: The nature of the
charges pending.

Northem and Southern: According to the survey
response, bail is not a consideration in the eligibility
determination, However, the eligibility form requires
the defendant to state the amount of bail posted
and the name of the person who posted the bail.
The Southem office stated that a factor in the
eligibility determination is not whether the defendant
posted bail but whether the detendant is in jail or
not.

Northern: No partial payment/contribution,
Southerm: According to the survey, appointed
counsel is provided to pecple who are able to
contribute toward the cost of their representation.



AECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DOES THE AMOUNT OF MONEY
COLECTED FROM RECOUPMENT
OFFSET THE COST OF
COLLECTING THESE MONIES

SIGN AFFIDAVIT

Northern and Southern: Yes. The following
statement appears on the eligibility form used by
bath offices: *Notice: If an attorney is assigned 1o
you, you may be required to repay the County for
all or part of the cost of your delense.* Northern: If
there are hidden assets the public detender's office
is required to take legal action against the
defendant. It is the client's responsibility to inform
the public defender’'s office of change in income
and the public defender’s office responsibility to
inform the court

Average amount of money recouped annually:
Information not available. Southern: There is no
process to recoup money from defendants.

Northern: According to the survey, they do not
consider parental income. Qnly the income of the
individual defendant is considered.

Southern:

18 and younger

Northern: No
Southern: Yes

Northern: Not Applicable

Southern: Yes

Northern; Not Applicable
Southern: No

Northern: To date, the Northern office has never
attempted to recoup monies from cliens.
Southern: Does not collect any rmoney from
defendants.

Northern and Southern: Yes
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DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIAUTY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Northern and Southern: No

Northern: No. There is no statement of
confidentiality on the eligibility form. It is the
understanding of the Northem office that the
eligibility information is not confidential, nor do they
believe that it should be.

Southern: No. However the public defender stated
on the survey: *Such a statement can easily be
added and | will add the same. ['ve always
assumed that this was a privileged communication
between attornay and ciier."

Northern: While the Northern office doesnt believe
that the eligibility irformation is confidential, they
have never shared eligibility information with
anyone.

Southern: Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELUIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

FULTON

Chief Defender Eligibility Survey, Ronald Schur Jr.,
Fulton Coumty Public Defender, 7/93, and letter to
Hon. Richard C. Giardino, Fulton County District
Atormney from Ronald Schur Jr., Re: Sliding Fee
Scheduie for Qualified Indigent Defendar*s dated
July 15, 1993, and eligibility form Declaration of
Flnanclal Inahility to Retain Counsel sent to
NYSDA by the public defender on June 17, 1991,

The judge supplies the defendant with the financial
eligibility form and the judge makes the
appointment On a rare occasion the public
defender’s office will question an appointment
made by a judge.

10 percent

No

No. The public defender reported that he has tried
to implement income guidelines but he has met
with much resistance from judges and the Board of
Supervisors. Update; In a |etter sent to Karen Kane
from Public Defender Ronald Schur, Mr. Schur
reported that a few of the judges have now
implemented the proposed Sliding Fee Scale
(which was enclosed with the letter). For example,
persons making between $2,500.00-85,000 annually
and have no dependents would have 1o pay $20.00
for the services of the public defender. For those
making this amount with one dependent $15.00;
two dependents $10.00; three depenrdents $5.00
and four or more dependents $0. The Sliding Fee
Scale goes up to those making, on an annual basis
%$17,501.00-%20,000.00. The maximurm amount a
person would be required 1o pay is $500.00.

The public defender states in the letter that Fulton
County is collecting approximately $300.00 per
month with just a few judges implementing the
sliding fee scale. No mention was made of who
collects this money or the process for collecting it
The public defender also mentioned that the county
is still awaiting an opinion from the Attorney
General's Office as to whether using the sliding
scale is appropriate.
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INCOME GUIDELINES SOLE DETERMINANT
QF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

No income guidelines used.

Information requested on eligibllity form:
Personal, spousal and parental income, liquid and
non-liquid assets (including an automobile; bail is
considered an asset if paid in cash and if posted
with family assets), support obligations, number of
dependents, monthly expenses, if bail was posted,
person who posted it and amount posted. Asks
what effons defendant made to hire a lawyer and it
he tried to borrow money to do so. Asks what
financial help defendam expects from relatives and
friends. Asks where defendant gets the money to
suppont himself and his family. According to a
conversation with Susan Acbinson, NYSDA
research assistant and the Futton County Public
Defender office an June 17, 1991, no one who
owns a car worth more than $1,000 ar has more
than $2,500 equity in any real property is eligible.

No answer pravided on the survey. However, the
aligibility form treats bail as an asset it cash bail
was posted and it was posted with family assets
onty. The defendant must provide the name and
address of the person who posted bail,

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. According to the survey, the public
defender's office is in the process of trying to
implement guidelines for partial payment. Average
amount collected annually from partial
payment/contributions is $500.00,

Yes. The eligibility form contains the following
statement: “The County Law permits the court to
order you to make payment of all or part of the
costs of providing defender services. You may be
required to pay when the case is over.” According
to the survey, however, there is no formal process
in place yet for recouping money. Average amount
of money recouped annually is $500.00,
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DOES THE AMOUNT OF MONEY COLLECTED
FROM PARTIAL PAYMENT/CONTRIBUTIONS
AND RECOUPMENT OFFSET THE COST OF
COLLECTING THESE MONIES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

21 and younger.

Yes. The lollowing statement appears on the
eligibility form: *Legal representation to one charged
with an offense is a necessity of life. Accordingly,
income of a spouse and paremts of applicant under
21 years of age and residing with parents must be
considered in determining ability to hire a private
lawyer.,.this rule does not apply it the spouse is the

complaining party or cannot be expected to '
cooperate.*

Yas, But the county then reserves the right to sue
parents for loses,

Yas. But according to the survey, the public
defender program and/er county has never tried to
recover money from parents yet.

No answer provided,

Yas

No

According to the survey, there is a statement that
the eligibility information is confidential. However,
the following statememt appears on the eligibility
form: " understand the information on this
declaration is not confidential and may be disclosed
by the public defender to the courts and te anyone
else he may deem proper in order to determine my
rights to be represented by him...*
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'COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

GENESEE

Chief Defender Eligibility Survey, Catherine Johns,
Administrator, Geneses County Legal Assistance
Corporation, 8/93; Chief Defender Eligibility Survey,
Hamiet Worthington, Confidential Secretary,
Genesee County Public Defender, 8/93, and the
eligibility form Criminal Court Eligibilty Interview
Sheet and Standards of Eliglbliity for the
Genesee County Public Detender's Office and
Dear Defendant letter and Criminal Court
Eligibilty Assignmer.! Sheet all of which were sent
with the public defender survey.

The Dear Defendant letter and the Criminal Court
Eligibility Assignment Sheets are distributed to all
the courts in Genesae County. The Dear Defendant
letter lets the defendant know what is expected of
him or ber and the eligibility assignment sheet lets
the public defender's office know when the _
defendant will be calling for an appointment. The
defendant makes an appointment with the pubiic
defender's office and then goes to the appointment
where either the confidential secretary or legal clerk
typist conducts intake. Intake is sometimes done
over the telephone. Eligibilty is determined in 99
percent of the cases by the confidential secretary.
If the case is questionable eligibility will then be
determined by the chief public defender. Eligibility
is determined based on established guidelines. All
jail detainees are contacted by telephone to
determine if legal assistance is needed. The public
defender’s office determines eligibility in all famity
court proceedings reterred to the office except for
family court support violations and initial patemnity.
In these cases, eligibility is determined by the
assigned counsel administrator.

Less than one percent.
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REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELJGIBILITY DETERMINATION

INFORMATION REQUESTED ON ELIGIBILITY
FORM/OTHER FACTORS CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

According to the assigned counsel survey, there is
no appeal process [or persons determined
ineligible. The public defender survey, however,
stated that there is such a process. The assigning
court is notified that, based on the gquidelines, the
defendant is ineligible. Estimates of the amount of
money needed to hire a privata attomey tor the
defendart’s case is reponed ta the court The chief
public detender and the judge discuss the case

and the judge makes the final determination.

Yes. The public defender's office attempted to get
county legislative approval to use 125 percertt of
the 1991 federal poverty guidelines but the
guidelines were not approved. Therefore, a low of
the 1585 tederal poverty guidelines to a high of the
1991 federal poverty guidelines are used: Net
weekly income for a family of one $117.00-$159.13;
family of two $158.00-$213.46; family of three
$199,00-$267.79, etc,

No

Property which can be used as assets, occupation,
whether the defendant'’s job is being held tor him or
her, gross wages of household, defendant's
income, spouse/housemate’s income, other
members of household income, other sources of
incame, employment history, occupation of spouse,
number of dependents and case-related
information. While the form containing the eligibility
information {Criminal Court Eliglbility Interview
Sheet} does not request any information
conceming the defendant's expenses, the aligibiltty
survey states that the defendant's ‘necessities" are
considered, Necessities include: shelter, foed,
clothing, medical care and supplies and
transponation,

Unless bait is a high amount and the defendant
posted it, it is not considered in the eligibility
determination.
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PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

TOTAL AMOUNT OF MONEY COUECTED
ANNUALLY FROM PARTIAL PAYMENT/
CONTRIBUTION AND RECOUPMENT/
REPAYMENT

DOES THE AMOUNT OF MONEY
COLLECTED FROM PARTIAL PAYMENT/
CONTRIBUTION AND RECOUPMENT/
REPAYMENT OFFSET THE COST OF
COLLECTING THESE MONIES

Yes. Appointed caunsel is pravided to people who
are able 10 contribute taward the cost of their
representation. The eligibility form contains the
following statement: *l hereby indicate that at any
time during the proceedings, should | become
financially able to obtain counsel or make partial
payment for the representation or cther services
counsel may report this fact to the court and that
the court may authorize payment as the interests of
justice dictate. Said payment for legal services will
be paid by myseilf to Genesee County Probation at
a rate and amount as determined by the court.” The
Standards of Eligibility for the Genesee County
Public Defender’s Office states: *Eligibility is to be
determined in a manner insuring a limitation on the
expenditure of public funds, and to obtain
contribution from the client able to pay a portion of
the cost of his representation, while guarantesing
the individuals right to adequate defense, and
insuring the efficient functioning of the criminal
justice system in the County of Genesee." A 722D
order is entered with the cour, county treasurer's
office and the probation department. However, the
county will not enforce the collection of these
accounts.

No. Defendarts are not informed that they may be
responsible to repay all or part of the cost of their
representation in the event they becomse able to
pay alter representation.

$4,200.00

Yes. Although no enforcememt proceedings are
provided the amount collected annually is
significant and allows the public defender office tQ
maintain some aquity with clients represented so
that the general public is treated fairly.
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME 'OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

21 and younger

Yes, The following statement appears in the
Standards of Eligibllity for the Genesee County
Public Defender's Offlce: "When a client is less
than twenty-one years of age, the assets, income
and expenses of the client's parents or other

persons legally responsibie for his suppon shall be
considered."

The following statement appears in the Standards
of Eligibllity for the Genesee County's Public
Defender's Offica: *...representation cannot be
denied it the parent or other person legally
responsible for suppon refuse to contribute to the
cost of counsel.* However, the survey states that
the detendant and his famity would be referred
back to the cour for determination.

Yes. If a court appoints an attomey to represent a
minor with the parems required to pay, a 722 D
order is prepared for the judges’ signature and the
probation dapartment collects the funds. Data on
the amount of money collected annually from
parents is not available from the public defender's
office as all monies ara credited to one county
revenue account.

The eligibility form does not require the defendant
to sign a sworn statement but requiras the
defendant to sign to the following statemant: *) have
reviewed the above information and verify the same
to be true."

No

To date, there is no statement on the eligibility form
regarding the confidentiality of the eligibility
information. The public defender’s office, however,
repons that a statement concerning the
confidentiality of the eligibility information is going
to be added to the eligibiity forrn.
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PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELGIBILITY

INFORMATION CONFIDENTIAL The information on the eligibility form is shared with

the courn if the coun becomes involved in
determining sligibility. The defendant is natified in
advanced that the financial information wauld ba
made available to the court if tne court is required
to determine eligibility.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELJGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

GREENE

Chief Defender Eligibility Survey, Greg Lubaw,
Greene County Public Detender, 8/93, and the
eligibility form and Guidelines for the Greene
County Public Defender's Office both of which
were sam to NYSDA June 26, 1991.

Jail intakes: Investigators from the public defender's
office imarviews and assists in the preparation of
the financial forms. Office walk-ins: Client fills out
forms and submits to an investigator who reviews
the torms. All intakes are reviewed by attomey and
assignmeint undertaken without caurt order. in
county court, court appoims counsel, subject to
financial review.

10 percent

Yes. If ineligible, two altorneys review (usually the
chief public defender and a first assistant public
defender); the public defender office then provides
the court with a recornmendation; the court also
reviews eligibility and the court then has the final
say,

Yes. $125.00 net per week for a single person;
$175.00 net per week for @ married (or living with)
person without children; and $200.00-$250,00 for a
married (or living with) person with children. These
are general guidelines based on past practice. The
public defender notes that the guidelines are
flexible. The guidelines are periodically reviewed
but not necessarity updated on an annual basis.

No
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INFORMATIONR REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

ARECOQUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

Information requested on the eliglbility form:
Number of depandents, parertal income, personal
and spousal income, monthly expenses, liquid
assets, real and personal propedty (including
automaobile), whether defendant tried to hire own
attomey, amount of bail posted and who posted i
Other factore coneldered: Family situation,
seriousness of charges, likelihood that person will
be able to hire own attorney.

Who posted the bail and how they wera able to
past the bail is considerad, Also, if the bail was
paid in cash and it was a large amount of money,
this may need to be explained.

No partial payment provision.

Yes. Defendants are informed that they may be
responsible to repay all or part of the cost of their
represemtation in the event they become able to
pay after represamation. The following statememt
appears on the eligibility form: *Natice: i an
attorney is assigned to you, you may be required to
repay the court for all or pant of the cost of your
defense." According to the survey, although the
form states this, no follow up is ever done to
recoup the money.

21 and younger

Yes. The Guidellnes for the Greena County
Public Defender’a Office states the following: "In
dealing with persons under the age of 21 who are
not emancipated, we take into account the entire
family income. The law requires parents to supporn
their children under the age of 21 with necessities
and legal services are deemed to be necessary."
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

DEFENDANTS REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILITY
INFORMATION CONFIOENTIAL

No. Between the court and the public defender's
office, parents are usually convinced of their
obligations.

According to the survey, parents who are
determined to be able to pay for their minor's
reprasentation do so.

Callection from the state for inmate criminal and
parale representation and attempt to obtain STOP-
DWI! money.

Yes

According to the survey, no. However, the eligibility
form contains the following statement; *| hereby
authorize the Count, or its representatives to verify
the answers given in this affidavit.”

No answer provided on the survey, However, a
review of the eligibility form reveals no statement
that the eligibility information is confidential.

Yes. Only in borderline cases is this information
disclosed ex-parte to tha court.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBIUTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FQR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDEUNES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

HAMILTON

Chief Defender Eligibility Survey conducted over the
telephone by NYSDA Research Assistant Rene
Ctero and Robin Marrisan from the Hamitton

County Assigned Counsel program on August 25,
1883, and eligibility form Financial Affidavit In
Support of Request to be Assigned Counsel
Without Payment of Fee sent to NYSDA on June
12, 1991.

The defendant completes an eligibility form and the
court determines whether to appalnt an attormey.

Q percemn

Unknown. No knowledge of defendams being
denied appointed caunsel,

No. However, in a conversation between NYSDA
Research Assistant Debra Cohen and Charles
Drake, Hamitton County Attomey on January 7,
1992, the county is working on establishing income
guidelines. As of this survey, the administrator still
reparts that there are na income guidelines in
place.

No income gquidelinas used.

Information requested on the ellglbility form:
Number of dependents, personal and spousal
income, liquid assets, personal and real property
(includes automobite}, asks whether defendant tried
to hire own attormey, amourt of bail and wha
posted it, monthly expenses.

Bail is not a factor in the eligibility determination.
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PARTIAL PAYMENT/CONTRIBUTION {722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Na.

According to the administrator, no. Defendants are
not informed that they may be responsible to repay
all or part of the cost of their representation in the
event they become able to pay after. However, the
eligibility form contains the following staterment:
‘Notice: i ap attormey is assigned to you, you may
be required to repay the county tor all or part of
your defense.*

21 and younger

According to the survey, no. However, the eligibility
torm does ask if the defendart is a student and if
so, for name and address of person(s) who helps
pay tuition and rcom and board.

Income of parents not considered.

Yes

According to the survey, no. However, the
following statement appears on the eligibility form: "
hereby authoriza the Court, or its representatives, to
verify the answers given in this affidavit.”

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNKUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBIUTY DETERMINATION

HERKIMER

Chief Defender Eligibility Survey, Carl Scalise,
Herkimer County Assigned Counsel Administrator,
8/93, and the eligibility torm Affidavit of Financlal
Status semnt to NYSDA by the administrator on June
10, 1891 along with a letter to Herkimer County
judges re: Indigent Defendant Financial Eligibility
Guide (dated July 12, 1988).

The delendant completes an eligibility form. The
assigned counsel office reviews the form and
appoints counsel,

1 percent

Yes. A review of the determination may be
conducted by the judge who has jurisdiction in the
pending matter.

Yes. According to the suvey, the guidelines, which
are update annually, are similar to those used by
social services. No information was provided on
the exact figures. in 1991 the administrator semt
NYSDA a schedule of the income guidelines. At
that time they were using $109.67 (net) per week
for a family of one; $144.45 for a family of twe and
an additional $35.00-$40.00 per family member.
The schedule of income guidelines includes the
following statement: *Eligibility for assistance from
Herkimer County Wetfare Department or Social
Security Supplemental Income automatically entities
the applicart to free legal services.”

No
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INFORMATION REQUESTED ON THE
ELIGIBILUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

AECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

Information requested on the eligibllity form:
Defendant and parental incomes (not spousal);
liquid assets; personal and real property (including
automobile), defendant’s financial obligations and

arty other information pertinent to the defendant’s
or parent’s financial status,

Whether the defendant posted bail is not
considered in the eligibility determination.

Yes. Appointed counsel is appointed to people who
are able to contribute toward the cost of their
represemation. Proceas for collecting money: The
county auditor collects the monay from the
defendant. The administrator does not know the
average amoumnt of money collected annually from
panial payment/contributions.

Yes. Defendams are informed that they may be
responsible to repay all or part of the costs of their
representation in the event that they become able
to pay after representation. Process for recouping
money: The court, not the assigned counsel office,
seeks repaymert.

21 and younger

Yes. The following statemernt appears on the 1989
letter sent to Herkimer County judges re: Indigent
Detendant Financial Eligibility Guide: "Paremnts of
infants (under 21) are responsible for their bills and
should be contacted."

Yes

No
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SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes

No

No

No
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINE SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

JEFFERSON

Telephone conversation between NYSDA research
assistant, Susan Robinson and David Gruenewald,
former Public Defender, Jefferson County Pubiic
Detender's office on June 20, 1981; eligibility form
Jetferson County Public Defendar Appilcation For
Defenae Servicea; and 1989 LSC tederal poverty
income guideiines both sent to NYSDA by the
public defender’s office on June 20, 1991.

According ta the telephone conversation noted
abave, the court determinas eligibility. Defendants
are required to complete a financial eligibility form.
No further information is known about the process
for determining eligibility.

Unknown

Unknown

Yes. According to the income guidelines sent with
the eligibility form: $5,980.00 per year tor a tamity of
one (§117.00 per week); $8,020.00 per year for a
family of two ($154.00 per week); $10,060.00 per
year for a family of three ($193.00 per week); and
$12,100.00 per yaar for a family of four ($233.00 per
week). Approximately $2,040.00 is added for each
additional famity member per year ($39.00 per
week). These guidelines are based on the 1989
LSC federal paverty guidelines. 1t is not known if
these guidelines have been updated since they
were sent ta us in June, 1991.

Unknown
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INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELISIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
8E ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

Information requested on the eligibillty form:
Amount of bail {but nat who pasted it), number of
dependents, personal income, liquid assets,
personal and real property (including automobile
and home), expenses and loans. Also, i someonsa
is supporting the defendant, information is required
on that person's income.

Unknown

The eligibility forn comains the following statement:
*lf you do nat meet the standards for efligibility, the
public defender may represent you, however, the
court may order you to pay for this representation if
you are able.* 1t is not knawn whether this
provision is enforced.

Unknown if the defendant is informed that they may
be responsible to pay for all or pan of their legal
fees in the evert they hecome able to pay after
regrasentation.

Unknawn

The eligibility form does not explicitly state that _
parents are responsible for their minor's
representation. However, if the defendant is
supparted by someone, the eligibility form requires
the name, address, employer and weekly salary of
that person.

Unknown
Unknown
Yes
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DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBUC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBIUTY
INFORMATION CONFIDENTIAL

Unknown

No. The following statemert appears an the
eligibility torm: -The information on this form is not
corfidential. it may be revealed to the court,
prosecuter and the public.*

Unknown
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBIUTY PROCESS AND WHO
MAKES DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE

DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILUTY DETERMINATION

INFOAMATION REQUESTED ON THE
EUG!IBIUTY FORM/OTHER FACTORS
CONSIDERED

LEWIS

Chiet Defender Eligibility Survey, Joanne Kohler
Smith, Lewis County Public Defender, 8/93, and
eligibility torm Affidavit of Defendant In Support of
His Application for Services of Public Defender
Whthout Fee sertt with the survey.

Financial affidavits are usually given to defendants,
by the court, & arraignment. The alfidavits are
otien filled out by the defendant at the arraignment
and the public defender is called i the defendart is
determined to be eligible, If a judge has a question
about sligibility, he calls the public defender.

10 percent

Yes. If the person indicates that they feel they are
eligible, the form is sent to the chief public defander
for review.

No format guidelines. The eligibifity determination is
based on assets, liabilities, income and bills,
Basically, if someone makes $15,000.00 per year,
the inquiry becomes whether they have money left
to hire an attomsy. Those who eam more than
$15,000.00 may still be eligible # they have
extraordinary expenses or several dependents,

No tormal guidelines used.

Informetion requested on the eliglbiitty form: The
amount of bail posted and the name and address
of the person who posted the bail, monthly income
of defendant, spouse and/or children, liquid and
non-liquid assets (including automobile and house),
monthly expenses,
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HOW (S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Whether the defendant posted bail daoes not usually
have an effect on the eligibility determination, It
should be noted, however, that the eligibility form
requires irformation on the amourt of bail posted
and the person who posted the bail.

No partial payment/contribution.

No. Defendants are not informed that they may be
responsible to repay all o part of the cost of their
represantation in the evant they become able to
pay after represemtation.

Younger than 21 and unmarried

Yes

Yes
No

Yes

Accarding to the survey, no. However, the eligibility
form contains the following statement: *Do you
awthorize the Court or the Public Defender to make
any inquiries or investigation concerning the
answers given by you in this affidavit?*®

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIG!BLE

INCOME GUIDELINES

LIVINGSTON

Chief Delender Eligibility Survey, Francis J.
Constanting, Livingston County Public Defender,
7/93; eligibility form: Appiication and Flnancial
Status: Llvingston County Public Defender; and a
memorandum from the public defender to the
assistant public defenders regarding income
guidelines for representation. Both the eligibility
form and the memorandum were sent to NYSDA
with the sutvey.

A financial affidavit is supplied to the defendart by
either the court, an attomey or the public defender
office. The defendant completes the application
and submits i to the public defender’s office. The
chiet public detender reviews the form and seither
accepts or rejects the defendant. i accepted, then
a public defender is assigned. If rejected, the chief
public defender sends a letter to the defendant to
this effect with copies going to the court and to the
assistant public defender who appeared in the
court in which the defendant initially appeared.

17 percent

Yes. The judges get copies of the rejection letters
and may order representation for defendants i
he/she deems necessary.

Yes. 8ased on the 1991 LSC federal poverty
guidelines: $159.13 gross per week tor a famity of
one. $213.46 gross per week for a family of two.
For each dependert add $54.33 gross per week.
These guidelines were set in 1992,

Assistant public defenders are instructed to
determine whether a person is eligible by:
calculating gross income for family unit. Subtract
any support payments. Find out family size:
include defendant, spouse (live-in), all children
under 21 living in family unit.

According ta the survey, the guidelines have naot
been updated for 1993 (the office has only been in
existence since 1992). Also, it is unclear from the
survey whether the office plans on updating the
guidelines annually.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

According to the survey, the income guidefines are
ihe sole determinant af the eligibility determination.

information requested on the eligibillty form:
Number of dependents, persgnal and spousal
income (gress incame), liquid and non-liquid assets
and armourt of bail. No infoermation is requested
about the defendants debts with the exception of
the amoum of support paid per week,

Whether or not the person made ball is not
considered in the eligibility determination.

No partial payment/contrbution,

No. Defendants are not informed that they may be
responsible to repay all or part of the cost of their
representation in the event that they become able
10 pay after representation.

21 and younger

Yes. The efigibility forrn asks for the income of the
parents if the detendart is 21 or younger,

Yes

Yaes. However, procedures for collecting money
from parents have not been developed as of yet.
The office is only slightty more than one year old.

Yes
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DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICENCOUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

No

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE DETERMINED
INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE
DETERMINANT OF ELIGIBILITY

MADISON

Chief Defender Eligibility Survey, David Gruenewald,
Director, Madison County Criminal Defense
Program, 9/93.

In cases involving jailed defendants: Members of
the office go to the jail five to six times per week
and interview any newly incarcerated individuals.
The court is notified and assignment is made. In
cases involving bailed defendants: The courts in the
county all have the eligibility forms. The judges
have defendams fill out the forms and assignments
are then made il the defendant is determined to be
eligible.

5-10 percent

Yes. If the individual simply cannot afford to hire an
attomey, his financial situation is reviewed and a
potential fee is imposed. The potential fee is to be
paid to the county treasurer.

Yes. $164.00 per week for a family of one; $221.00
per week for a family of two; $278.00 per week for a
family of three; $335.00 per week for a family of four
plus approximately $43.00 for each additional
dependent, These income guidselines were last
updated in 1892 and are expected to be updated
again in 1984, The current guidelines are based
upon the 1882 LSC federal poverty guidelines.
According to the survey, the income guidelines are
loosely followed,

No
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INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

Irmformation requested on the ellgibility form:
Marital status, number of dependents, age of
dependents, personal income, expenses, value of
automobile, house, amount in savings account and
any other assets. Other factors conaldered:
According to the survey, the key lactor is whether
the individual can afford 1o hire a private attormney.

If an individual is incarcerated and has not pasted
bail, there is a very good chance that an attorney
will be assigned if no attorney is retained.

Yas. Appointed counsel is provided to peaple who
are able to contribute toward the cost of their
representation. The survey notes that the County
Treasurer is paid from funds collected by the
Cnminal Detense Office. The survey further notes
that the court is rarely involved in the collection of
meney from contributions and that the money is
collected at any time after imposition. The program
is new, therefore, they have no experience to date
collecting money from partial payment or
contnbutions.

Yes. Defendants are informed that they may be
responsible to repay all or part of the cost of their
representation in the event they become able to
pay after representation. The collection process is
the same as that for partial payment/recoupment.

According to the survey, 18 and younger.
However, see statement below concerning parent’s
responsibility.

Yes. The following statement appears on the
schedule of income guidelines: "Parents of
applicants under 21 are responsible for their legat
fees and must be notified.”
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DO THE AMOUNT OF MONIES COLLECTED
FROM PARTIAL PAYMENT, RECOUPMENT
AND PARENTS OFFSET THE COST OF
COLLECTING THESE MONIES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

AUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes

Yes. Patential fee is imposed. Letter from the
defense office is sent out requesting
reimbursement. No experience in collecting money
from parents to date since program is new.

Akthough the office has ye to start collecting money
from contributions, recoupment and parents, the
survey indicates that any money collected will offset
the cost of collecting these manies since all that is
involved is sending out letters.

The eligibility form does not require the defendart
to sign a sworn statement. Rather, the eligibility
form contains the tollowing statement: *Under the
penatties of perjury, | certify my financial condition
to be as follows:*

Yas

No. In fact, the following statement appears on the
aligibility form: *Waming: The information on this
form is not confidential. It may be revealed to the
court, prosecutor, and the public.®

No
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIB!LITY DETERMINATION

MONRQE

Chief Defender Eligibility Survey, Edward Nowak,
Monroe County Public Defender, 7/93, and an
examination of the eligibility form: Statement of
Financlal Status Public Defender of Monrce
County and the corresponding Standsrds of
Eligibliity for the Monroe County Public
Defender's Office which were both sent to NYSDA
with the eligibilty survey. Also, Chief Detender
Eligibility Survey, Richard Youngman, Administrator,
Monroe Caunty Assigned Counsel, 8/93.

Informaticn is obtained from the defendant by either
a paralegal or a criminal justice imtem under the
supervision of a paralegal. A recommendation is
then made to the coun based upon guidelines
implemented by the Monroe County Bar
Association. The court may request to see the
information or ask questions in arder to make the
eligibility detarmination. The decision on eligibility
is left up to the judge. In conflict cases, the count
contacts the assigned counsel program if the public
defender withdraws due to a conflict. The assigned
counsel program is not invalved in the initial
eligibility determination.

15 percemn

Yes. The eligibility decision is reviewed by the
supervising attomey and, where appropriate, by the
chief defender. i new information is obtained, it is
presented to the judge for a final decision.

Yes. 125 percent of the 1993 LSC federal poverty
level: $167.55 per week plus $59.14 per dependent.
According to the survey, the income guidelines are
updated annually.

No
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INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECQUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

informatlon requested on the eliglbility form:
Necessities of life-tood, shelter, clothing medical
supplies and transponation. "Present net assets’—
assets solely owned by the defendant or jointly
owned with a spause, less the amount of any
security imerests held by a third party, but does not
include assets, the sale of which would cause an
unreasonable hardship. This wauld usually
preclude the sale of a house for a residence (as
opposed 1o investment property), household
furnishings or an automobile necessary for a
defendartt's employment.  Information on the
defandam's obligations {debts) is requested on the
eligibility form.

f cash bail is an asset of and posted by the
defendant, it is considered a *present net asset."

Yes. Appointed counsel Is provided to people who
can comtribute toward the cost of their
representation. Process for collecting partlal
payment/contribution (722 D0): The public
delender office initially tries to recover the money.

ti the client refuses to pay, it is tumed over to the
County Law Depantment for collection. The amount
of money collected form partial payment aor
contributions is not available.

No. Defendants are not informed that they may be
responsible to pey all or pant of the cost of their
representation in the evertt they become able to
pay after representation has concluded.

Under the age of 21

Yes. The following statement appears in the
Standards of Eligiblity for the Monroe County
Public Detender's Office: "When a person under
21 seeks the appointment of counsel or other
services, the assets, income and expenses of his
parents or persons legally responsible tor his
suppor shall be considerad.*
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

TOTAL AMOUNT Of MONEY COLLECTED
FROM PARTIAL PAYMENT/CONTRIBUTION
AND PARENTAL COST RECOVERY IN 1892

DOES THE AMOUNT COLLECTED FROM
PARTIAL PAYMENT/CONTRIBUTION
AND PARENTS OFFSET THE COST OF
COLLECTING THESE MONIES

OTHER MEASURES USED TO OFFSET
THE COST OF PUBL!IC DEFENSE SERVICES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes. The following statement appears in Standards
of Eligiblity for the Monroe County Public
Defender’'s Office: *The Sixth Amendment right to
counsel is personal; therefore, assignmert of
counsel cannat be denied if the parents or persons
legally responsible for support refuse 1o contribute
toward the cost of counsel.’

Yes. 722 D order may be directed by the court.
That order is tumed over to the County Law
Department for purpase of collection. The average
amount of money collected from parems annually is
not available.

$16,297

Unknown

State grans.

No

No. However, the defendant must sign a cansert
that the information may be given to the court if
requested.

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW 1S BAIL TREATED IN THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

MONTGOMERY

Telephane conversation between NYSDA research
assistant, Debra Cohen, and Joe Ponte, Investigator
and Paralegal, Montgomery County Public
Defender's office on January 8, 1992,

According to the 1elephone conversation, the public
defender's office makes the eligibility determination.
No other information is known concerning the
process for determining seligibility.

Unknown

Unknown

Yes. $6,500.00 (gross) a year for a tamily of one
(approximataly $125.00 gross per week). For each
dependent $1,500.00 (gross) is added per year
(approximately $28.00 gross per week). No
information is known conceming how these
guidelines were established, when they were
established, how often they are updated and when
they will next be updated.

Unknown

Unknown

Unknown

Unknown if appointed counsel is provided 1o
people who are able to contribute toward the cost
of their representation.
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RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVER IN THE COURSE COf THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIAUITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Unknown if defendants are informed that they may
be required to pay all or pan of their representation
in the avert they bacome able to pay after
reprasertation.

Unknown

Unknowrn

Unknown
Unknown

Unknown

Unknown

Unknown

Unknown
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO MAKES
THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUINES

NASSAU

Chief Defender Eligibility Survey, Elaine Jackson
Stack, Administrator, Assigned Counsel Flan,
Nassau County, 8/93; eligibility form Affidavit In
Support of Application for Legal Aid Services or
Assigned Counsel Services sent with the eligibility
survey; Guldelines for the Nassau County
Defense Counsel Screening Society and pertinent
forms used by the Screening Society which were
semt to NYSDA on September 17, 1991, by Eric
Price, Director of the Defense Counsel Screening
Bureau.

After inquiry, the court sends the defendant for
screening by the Defense Counse! Screening
Bureau. It should be noted that the Detense
Counsel Screening Bureau is supervised by the
Office of Commissioner of Accounts. Incarcerated
defendants are interviewed in jail. Efigibility forms
are completed by the detendant or by a member of
his/her tamily as required. Ultimately, the court
reviews the determination of the Detense Counsel
Screening Bureau and either assigns an 188
attorney or the legal aid society or informs the
defendant that they are not eligible,

35 percent

Yes. The court may review documentation and
overrule the decision of the Defensa Counsel
Screening Bureau,

Yes. According to the standards sent to NYSDA by
Eric Price, Director of the Screening Bureau, the
guidelines as of 1991 were $151 per week for a
family o one (based on 100% of the Lower Living
Standard income Level [LLSIL] for the metropolitan
statistical area of New York City and Northeast New
Jersey). [Source: Federal Register, Vol. 52, No.
134, Tues 7/14/87 Tables 3 & 4]. According to the
standards, these guidelines are suppose to be
updated annually. However, according 1o the
survey, the guidelines are not updated annually. As
a matter of fact, the survey reports that the
guidelines haven’t been updated in 6-7 years.
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INCOME GUIDELINES SOLE DETEAMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/AEPAYMENT

No

Personal and spousal income, household incomne i
detendant is under 21 years of age, persanal
property, iving expenses and liabilities, whether
defendant has posted bail,

Source and amount of cash bail considered.

Yes. Appainted counsel is provided to people who
are abie to contribute toward the cast of their
representation. According to one of the documents
sent to NYSDA by Eric Price in September, 1991,
entitled Current Situation, *If the office determines
the defendant to be only partially indigent, an 18-B
attorney will be assigned and a partial fee
agreement will be signed. This is a contract
between the defendant, the county and the
attornay. The Defense Caunsel Screening Bureau
determines how much the defendant can aftord and
orders that he pay that amount directly to the
attorney, Usually it is requested that half of the fee
be disbursed at the initial meeting and the rest in a
manner to be determined between the defendant
and the attomey.’

According to the survey, 18-B attorneys are urged
10 vigorously attempt to collect promised fees from
defendants. Some are more successful than
others. The county is currently investigating the
use of a collection lawyer for those who become
inekigible after having a lawyer assigned as well as
for those who promise to pay in fee agreament and
do nat fuffill this obligation, No data are available
on the average amount of money collected annually
from partial payment/contributions.

Yes. Delendants are informed that they may be
responsible to repay ail or part of the cost of
representation in the event that they become able
to pay after representation.
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PAHENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PLRENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY
SIGN AFFIDAVIT
DEFENDANT REQUIRED TO SIGN ANY

WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

21 and younger

Yes. Minors must have their parents present with
them at the eligibility screening with the Defense
Counsel Screening Bureau and parents must
provide required financial information.

Yes. The following appears in the Guidellnes for
the Defense Counsel Screening Bureau: *Refusal
to appear or sign a financiat form by parerts or
guardians shall not be [a] deterrent in the
determination of eligibility, if in the judgemant of the
Defense Counsel Screening Bureau all measures to
have the parents or guardians respond have been
taken, The cournt will so advise the Cournty Attomey
to take whatever action he deems necessary. An
incarcerated under 21 year old applicamt, in
custody shall be assigned counsel pending
screening.”

According to the survey, no.

Yes

Accaording 10 the survey, no. However the following
statement appears on the eligibility form: |
autharize the Commissioner of Accounts of Nassau
County, the legal aid society, or assigned counsel
to make any inquires or investigation conceming
the answers given by me in this affidavit.*

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

NEW YORK CITY: BRONX, KINGS, NEW YORK,
QUEENS AND RICHMOND

Chief Delender Eligibility Survey, Archibald R.
Murray, Executive Director ang Anomey-in-Chief,
The Legal Aig Society, Criminal Defense Division,
8/93; a copy of Justice Mangano Task Force niles
lor Queens County Financlal Standards for the
Assignment of Counsel (December, 1931); an
anticle from the New York Law Journal, 12/12/91:
Queens Test to Limit Free Counsel Program, Pllot
Project to Set iIncome Caps for Indigency;
corversation between Dawn Lambent-Wacey,
NYSDA staff and Jerome McElroy, Executive
Director of the New York City Criminal Justice
Agency (CJA) on August 30, 1993; and eligibility
form used by CJA: ACES.

Counsel is appointed by the court. In all five
courties, the New York City Criminal Justice
Agency (CJA) completes a form prior to
arraignment for bail purposes that contains
information about employment as one factor in
evaluating an individual's community ties.
According to the survay, in Queens and Richmand
counties, experimental standards developed by the
Appellate Division, Second Department are being
tested (and evaluated by the CJA). Jerome
McElroy, Executive Director of the NYC Criminal
Justice Agency communicated to NYSDA staft
member Dawn Lambert-Wacey, in a conversation
on August 30, 1993, that the eligibility expenment
was only being conducted in Queens County and
not Richmond County. In Queens County, a
separate income eligibility form, ACES, is compiled.
The form is compiled by CJA for persons in custody
and by the Coun for those retuming on Desk
Appearance Tickets. The Legal Aid Society does
not support the validity of these standards.

10-15 percent

No. Although there is no judicial review process,
The Legal Aid Society will on occasion review and
contest eligibility determinations made by the court,
both administrativety and In court.
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INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

No income guidelines used in Bronx, Kings, New
York and Richmond. |n Queens County, the
following guidelines are used: Accused
Misdemeanants - $249.00 net pay per week for a
family of one; $294.00 net pay per weeak for a family
of two; $342.00 net pay per week for a family of
three; $384.00 net pay per week for a family of four;
plus approximately $40.00-$50.00 for each
additional family member.

Accused Feions -$336,00 net pay per week for a
tamily of one; $389.00 net pay per week for a family
of two; $431.00 net pay per week for a family of
three; $471.00 net pay per week for a family of four;
pius approximately $40,00-3$50.00 for each
additional family member. Apparently these income
figures are based on some percentage of either the
1992 or 1993 tederal poverty guidelines.

According to the survey, in Queens County, the
eligibility determination is based solely on income
guidelines (however, see section Information
Reguested on the Eligibility Fonrm/Other Factors
Considered). In Bronx, Kings, New York and
Richmond courties eligibility is determined by sach
judge on an ad-hoc basis.

According to the report FInanclal Standards for
Asslgnment of Counsel the following factors
should be tied to whether a defendant receives
appointed counsel: personal and spousal income,
number of dependents, type of crime charged,
liquid assets, real and perscnal property, court may
inquire it the bail can be assigned for the purpese
of securing counsel. Information requested on the
ACES ellgiblity form: Employment status of
defendant and spouse, defendant and spouse’s
occupation, if not working whether the defendant
and spouse are homemaker, disabled, student. Net
weekly income of detendant and spouse, benefits
received by the defendant and spouse, who
defendant lives with, number of dependents,
employ ment status and income of defendant’s
parents or guardians if defendant is under 21 years
old, asset information (bank accounts of defendant
and spouse, and parent or guardian if defendant
under 21, value of autcmohile and other assets of
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HOW IS BAIL TAEATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

defendant and spouse and parents or legal
guardian ff defendamt under 21, amount of rent or
mangage and whether or not the defendant intends
on hiring his own attarney. [t shouid be noted that
other than the question concerning the amount
paid for rent or mortgage, no questions are asked
regarding the detendant's debts or expenses.

According to the survey, in Queens County, bail is
excluded from the eligibility determination.
However, the report Financial Standards for
Assignment of Counsei contains the following
staternent: ‘A court should not deny the assignment
of counsel solelty because bail has been posted for
the defendant. The court must be satisfied that the
defendant is unable to utilize the source of the ball
money for the additional purpose of retalining an
atomey. The court may inguire if the bail can be
assigned for the purpose of securing counsel*

According to survey, partial payment/contribution is
not used. The Flnancial Standards for the
Assignment of Counsel for Queens County,
however, states the following: *“The court at any time
prior to the completion of a case may, for good
cause shown, order a defendant who is unable to
atord counsel, in accordance with these rules, to
contribute to the cost of the represemtation. The
amount of cantribution ordered may be a sum not
to exceed the {ull cost of the fees and expenses 10
be paid by the City of New York to Assigned
Counsel or The Legal Aid Society.

No. Defendanis are not informed that they may be
responsible to repay all or part of the cost of their
representation in the event they become able to
pay after representation. This appears 1o apply to
all the New York City counties.

No answer provided by The tegal Aid Society,
However, 1he report Financial Standards for the
Assignment of Counsel refers to minors as being
under 21 years of age.
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INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes, parental income is considerad for all the
counties. The report Financlal Standards for the
Assignment of Counsel comains the follawing
statement for Queens County: *In determining the
eligibility of an unemancipated defendant, under 21
years of age, the court shall consider the legal
responsibility of a parent or guardian who supports
him or her, and the parent’s or guardian’s financial
abiity to provide counsel.

Unknown whether this happens.
No

No

No

No farm used in Bronx, Kings, New York or
Richmond courties. There is no statement on the
ACES torm conceming confidemiality. As a matter
of tact, it is clear that the eligibility information is
supplied to the prosecutor since the ACES form
contains four carbon copies: one for the court, one
for the defense, one for CJA and ons for the district
attormney.

No. The CJA sheet and the experimental form
used in Queens County are attached to the court
papers unless sealed pursuant to CPL Articles 160
or 720.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

FACTORS CONSIDERED

HOW 1S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANTS REQUIRED TO SIGN ANY
WAIVERS DURING THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

misdemeanors-maximum weekly pay for a single
person $210.00; maximum assets $2,500.00. An
additional $50.00 per week is added Jor one
dependent and $25.00 per week is added for each
additional dependent According to the survey, the
guidelines are not updated annually. They were
last updated in June, 1590 and are expected to
next be updated in December, 1993.

No

Nota: no eligibility form is used. Other factors
considered in the eligibility determination include
obligations e.g., rent, child care, outstanding debt
Not cansidered.

No partial payment/contribution.

No. Detendants are not informed that they may be
responsible to repay all or part of the cost of their
representation in the event they become able to
pay after representation.

18 and younger

Yes

Yes

No

No eligibility form used.

No

No eligibility form used.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELGIBIUTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW FROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINE

NEW YORK (NEIGHBORHOOQD DEFENDER
SERVICE OF HARLEM)

Chiet Defender Eligibility Survey, Leonard E.
Noiselie, Project Director, Neighborhood Defender
Service of Harlem, 8/93,

The Neighborhood Defender Service of Harlem
{NDS) receives cases in twp ways: First, clients can
retain®* NDS's sefvices or, second, court
assignments. With *retained® clients, NDS does an
internal eligibilty determination. No form is
completed other than a checkiist of questions
related to whether the client is a recipient of a
govermnment entitlement/assistance program. H the
client is employed, eligibility is determined by the
application of an assets/liabilities table,

with court assignments, NDS presumes the client
10 be eligible, as does the court, unless the court
inquires re: indigency and/or it appears that the
client has substantial resources. In New York
County, where NDS receives all of its assignments,
there is no formal screening for eligibility.

10 percent

Yes. Informal only, Generally, the court requires
that the defendant atterpt to secure private
counsel, and/or that the defendant provide an
explanation of financial circumstances that prevent
the defendant from being able to secure private
counsal.

Sometimes. Income guidelines are only used if a
potential client is not a recipient of any type of
government assistance {i.e., AFCD, SSI, Medicaid),
The table is based on income and obligations and
is graded accordimng to the severity of the offense: A
felonies-maximum weekly pay for a single person
$300.00; maximurn assets $20,000.00; B or C
felonies-maximum weekly pay for a single person
$260.00; maximurn assets $15,000.00; D or E
felonies-maximum weekly pay for a single individual
$230.00; maximum assets $7,500.00;
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETEAMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

NIAGARA

Chief Defender Eligibility Survey, William R. Lewis,
Niagara County Public Defender, 8/93, and eligibility
farm Request for Public Befender Financlal
Affidavit In Support of Application for Public
Defender Services which was sent with the survey.

The staft investigating attormey makes persanat
inquiries using an eligibilty form. Persons receiving
social services benefits regularty qualify. Personat
contact is made with all applicants and they are
questioned regarding the eligibility form. Hf the
person does nat meet the minimurm standards as to
assets and income, they are accepted. 1 they have
income and assets or ane or the ather and are
above certain levels, they are rejected at that time.

20 percent

Yes. They may re-apply or they may submit their
financial affidavit to be reviewed by the chief public
detender.

Yes. If the applicant has previously been accepted
by the public defender office or is receiving social
service beneffts, they are routinely determined to be
eligible with fittle inquiry cthar than completing the
eligibility form. it the defendant is not on social
services, an evaluation of income and assets is
made for eligibility. A single person charged with a
misdemeanor or less with net income of $130.00
per week is ineligible. For felonies, net income over
-$225.00 per week, not eligible. 1t is not known what
these income guidelines are basad upon.
Exceptions are made for heavy debts, medical
costs, child support, maintenance, etc. People who
are determined ineligible are helped with the
eligibility forms t0 make sure they understand the
questions and are given mofe time with the
investigator in applying for appointed counsel to
make sure they do not meet the guidelines before
they are refused appointed counsel.
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INCOME GUIDEUNES SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBIUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE

ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

The income guidelines are not updated annualty
DUt they are reviewed quanerly. No information
was provided an when the income guidelines wauld
next be updated.

No

Information requested on the eliglbility form:
Number of dependents, personal, spousal and
parental income, liquid assets, real and personal
property (including autamobile}, debts of
defendants or parents, monthly rent, disabilities,
amount of cash bail, name and address of person
who paid the bail.

Persons who can not make bail are usually eligible
for public defender services at least until they are
released from jail. They may then re-apply or hire
private counsel. The sligibility form raquires
information on the amount of cash ball paid and the
name and address of the person wha paid the bail,

Yes. Appainted counsel is provided to peopla who
are able to contribute toward the cost of their
representation. For defendams who are not wholly
destitute of means to employ counsel or to defray
the incidental expenses of trial, but are unable to
retain counsel because of their financial condition,
the court orders the defendant to reimburse the
county through the treasurer’s office and the
monies are placed in the public defender budget
for assigned private counsel. This line tem is used
to pay the attorneys assigned when a conflict
occurs. Total amaunt of money collected from all
defendants from partial payment/contributions
$3,000.00.

No. Defendants are not informed that they may be
responsible to pay part or all of the cost of their
representation in the event they become able to
pay after representation. However, the following
statement appears an the eligibility form; *| also
understand that if | am financially able to oblain my
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REGUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

own counsel at any time on or befare my court
appearance | must repart or notify the pubtic
defender’s office or they will no longer represent
me." According to the survey, if the person is
eligible at the time of application, he is informed
that if he gets work or inherits he must inform the
public defender's office. If he then can afford his
own counsel he is removed from public detender
services. The defendant is not asked to repay
though because he was eligible for appointed
counsel a the time of application.

21 and younger

Yes. The eligibility form includes the following
staternent. °if under 21 years of age and not self-
supporting defendant must ba accompanied by
paremnt or guardian.® Also, the eligibility form
requires the tollowing informatian: it defendant lives
with parent, whether the parents awn a home,
parent's income,

Yes. At least temporarily untii parernts can be
ardered to pravide for their children,

No

Yes

Accarding to the survey, no. Hawaver, the
following statement appears on the eligibility form: *t
hereby authorize the Public Defender’s Office to
disclose the above information to courts and to
other persons as he may deem proper, for the
purpose of reaching a proper decision on the
question of my right to be defended by them.”
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STATEMENT OF CONFIDENTIALITY No. “l hereby authorize the public defender's office
ta disclose the above intormmation to courts and to

such other persons as he may be deemed proper,
for the purpose of reaching a proper decision cn
the question of my right ta be defended by them,*

PUBLIC DEFENSE OFFICE/COUNTY

TRIES TO KEEP ELIGIBILITY

INFORMATION CONFIDENTIAL Yes. The cnly personnel who see the etigibility
questionnaire are the investigator, the secretarial
staff and the chief public defender.
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBIUTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INEUGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELGIBILITY DETERMINATION

ONEIDA

Chief Defender Eurvey, Frank Nebush, Jr., Oneida
County Public Defender, 7/93; eligibility form
Oneida County Office of the Publlc Defender
Affidavit of Financlal Status (long form which is
used when a defendant wants to appeal an adverse
eligibility determination) and Onetda County Publlc
Defender Application for Defense Services
{regular form) sent to NYSDA by the Oneida County
Fublic Defender office in June, 1991; and letter from
K Scott Creaser, Oneida County Assigned Counsel
Administrator to NYSDA dated July 22, 1993 re:
respanse to Chief Defender Eligibility Survey
explaining that the assigned counsel program is not
involved in determining eligibility.

The public defender takes the financial statement
and declares eligibility for all clients requesting
counsel. Judges appoint public defender or
assigned counsel in canflict situations. The
assigned counsel administrator is not involved in
the eligibility determination at all.

5 percent

Yes. The defendant can appeal to the chief
defender with a complete long form financial
statement of judicial examination and appointment.

$100.00 per week for a single person; $145.00 per
week if married; and $25.00 additional per week for
each dependent. These guidelines are based on
local experence, According to the survey, the
guidelines are not updated annually, Thay were
last updated in 1992 and are expected to be
updated again in 1955.

No
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INFORMATION REQUESTED ON THE
ELIGIBIUITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBIUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

Information requested on the eligibility form:
Personal, spousal and parental income, personai
and real property (including automobile), liquid
assets, fixed monthly expenses. Other factors
considered: If the delendarnt is incarcerated.

Not a factor unlgss the defendant is incarcerated.

Yes. Appointed counsel is provided to those
people who are able to contribute toward the cost
of their representation. The eligibility form contains
the following statement: *if you do not meet the
standards of eligibility, the public defender may
represent you, however, the court may order you to
pay for this representation # you are able.*
Proceas for collecting money from partlal
paymenticontribution (722 D): The public defender
sets the collection practice and money is collected
ar all stages of the proceedings based on $65.00
per hour for attomey time. Average amount of
money collected annually $1500.

Yes, Defendants are informed that they may be
responsible {o pay for part or all of the cost of their
representation in the event they become able to
pay after representation. Process for collecting
partlal payment/contributions (722 D): The survey
states that the collection practices for
recoupment/repayment ara the same as those used
for partial payment/contribution. That is, the public
defender sets the collection practice and money is
collected at all stages of the proceedings based on
$65.00 per hour for attomey time. Average amount
of money recouped annualty $1500,

21 and younger

Yes
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TQO PAY BUT REFUSE Yes

PARENTAL COST RECOVERY Yes. Payment plan based on ability to pay.

Turnover ta the County Attomey it in-house
callection fails. Average amount of manay collected
annually from parents $50.00

DOES THE AMOUNT OF MONEY COLLECTED
FROM PARTIAL PAYMENT/CONTRIBUTION,
PARENTAL COST RECOVERY AND
RECOQUPMENT/REPAYMENT OFFSET THE

COST OF COLLECTING THESE MONIES Yes

OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILITY
INFORMATION CONFIDENTIAL

Reimbursemant from state for prison cases; Aid to
Defense; and STOP DWI funding.

According to the survey, no. However, on the
regular form it states: *Under the penatties of
perjury, | centify my financial condition to be as
follows:' The detendart then signs the completed
eligibility form. On the long form the following
statement appears: “l...being duly swom depose
and make under oath the following statement
regarding my rmarital status, residence, source and
amount of income and financial status in
connection with the request for the services of the
public defender.” The defendart is then required to
sign the completed long form.

No

No. The regular eligibility form contains the
following staternent: "The information on this form is
not confdential. it may be revealed 10 the court,
prosecutor and the public. The long form contains
the following statement: ‘I consent that copies of
this affidavit may be provided to the court to assist
in determining whether the public defender should
be appointed in my case.*

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELGIBILTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUNES

ONONDAGA

Chief Defender Elkgibility Survey, John Parker, U,
Administrator, Onondaga County Bar Association
Assigned Counsel Program, 9/93; eligibility form
Onondaga County Bar Aasoclation Assigned
Counsel Program and a copy ot the income
guidslines both sant with the survey.

Al arraignment in a criminal case, a defendant is
asked whether he has counsel or whether he can
afford counsel. ff he states that he cannot afford
counsel the judge may ask several questions to
determine the client’s eligibilty. These are usually
brief and counsel is normally appointed if the
defendant says he cannot afford private counsel.
The attorney is then notified by the court of the
assignment and is responsible for having the client
fill out a financial statement which is submitted by
the attorney to the assigned counsel office. The
assigned counsel office reviews the financial
statement and makes an initial determination of
eligibility. A review of this determination can be
taken back to the court for a final determination by
the assigning judge.

Unknown

Yes, If the assigned counsel program makes an
initial determination questioning the client's
eligibility, this determination may be reviewed
within the assigned counsel office or may be taken
back to the coun for determination by the assigning
judge. Additional information may be requested
such as verification of income, entitiernents, assets,
etc. The reviewing judge may order a client to
contribute toward the cost of his representation, if
he is financially able.

Based on 1993 LSC income guidelines: $168.00 per
week for a tamily of one; $227.00 per week for a
family of two plus $59.00 for each additional family
member.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGISILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBIUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

No. Persons earning less than 125 percent of the
1993 LSC federal poverty level guidelines are
considered automatically eligible, without further
question. Persons eaming more than that level of
income are reviewed on a case-by-case basis
considering their assets and debts as well as the
nature of the offense charged and likely private
retdainer required.

Informatlon requested on eilglbility form: Personal
and spousal income, parental income if the
defendant is under 21, amount in support payments
paid or received, liquid and non-liquid assets
(including automobile), real propenty (inciuding
defendant's home), whether defendant is on public
assistance and amount, amount of bail and who
paid the bail, asks defendant how much he/she can
pay lor anorney fees. Other factors consldered:
The nature of the offense charged and the likely
private retainer required for the charges pending.

Cash bail put up by the defendamt raises the issue
of the defendant’s ability to pay all or parnt of the
cost of counsel. It does not disquality the
defendam from eligibility.

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. Process for collecting money
trom partial payment/contsibution: Defendants
who voluntarily agree to make partial payment
make thase payments to the assigned counsel
office based upon a schadule agreed upan,
Defendants who are ordered to make partial
payments also may make payments to the assigned
counsel office as ordered by tha court. This is
done during the caurse of representation based
upon the ability 1o pay. No collection action other
than the reminder letter are taken. The average
amoaunt of monsy collected from partial
payment/contribution is $24,000.00 annuaily.
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RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PRQVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DC THE AMOUNT QOF MONIES
COLLECTED FROM PARTIAL PAYMENT
AND PARENTS OFFSET THE COST OF
COLLECTING THESE MONIES

SIGN AFFIDAVIT

No. Defendants are not informed that they may be
responsible to pay all or part of the cost of their
representation in the event they become able to
pay after representatior.

21 and younger

Yes, The eligibility forrn contains the following
statement. ‘if you are under 21 and unmarried, your

parents are responsible tor your legal fees. Please
il in below."

Yes

Yes. Two letters are sert, by the assigned counsel
office, to the parents of the minor requesting
payment. If the parerms do nct pay, the matter is
then referred to the County Attomey who does not
aggressively seek repayment from parents. The
average amount of money collected from parents is
$4,000.00,

In prior years there was no record kept of the cost
of any collection process, but it is estimated that
the small amount of money collected (approximately
$5,000.00 a year) was four to five times the cost
During the past year, at county direction, the
assigned counsel program has implemented
enhanced collection procedures which have
significantly increased the cost of collection. The
amount collected has also increased, but the ratio
is currently estimated at one to one, when the
additional paid time spent by attorneys is added to
the process, although no specific figure has been
computed.

No
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DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILITY
INFORMATION CONFIDENTIAL

The eligibility form contains the following statement
that the defandant is required to sign: ‘| authorize
the Coun and/or Assigned Counsel Program agents
1o investigate each of my answers to the above
quastions." The survey states that persons claiming
10 receive public assistance have, during a
temporary trial pericd, been asked to sign a release
allowing the Depantment of Social Services to
release the infarmation verifying their receipt of
public assistance. This verification process is now
being terminated.

Na

Yes. It is normally the practice to keep the
information confidential other than a repor to the
court when requested for the purposes of
determining eligibility for appointed counsel. In
certain rare occasions when the information has
been subpoenaed, its production has been
opposed, but the court ordered the information
revealed. This has happened only in the cormtext of
family court matters.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE DETERMINED
INEUGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILTY DETERMINATION

ONTARIO

Chief Defender Eligibilty Survey, Robert
Zimmerman, Ontario Courtty Assigned Counsal
Administrator, 7/93; eligibility form Asslgned
Counsel Program Affirmatlon of Famlly Financial
Status and a schedule of 1933 income guidelines
sent with the survey as well as portions of the
Assigned Counsel Plan regarding eligibility.

Counsel initially appointed by court or administrator.
Financial form filled out by indigent litigant with or
without assistance of the court ar administralor or
administrator's assistant at first appearance or in
the event applicant is the target and/or focus of a
criminal investigation at the time he invokes his or
her right to counsel.

Less than 10 percent.

Yes. It the administrator's office determines that the
person is ineligible, tha applicant is advised that he
or she can apply directly to the court. i it is the
local court that danies counsel, the applicant can
apply to the administrator wha will, with the court,
review the court’'s decision (this is a delicate
process, but done if necessary).

Yes. $168.00 per week for a tamily of one; $228.00
for a tamily of two plus $60.00 per week for pach
additional family member. These guidelines, which
are updated annually, ara based on 125 percent ot
the 1893 tederal poverty guidelines.

Ng
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INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONS|DERATION

AGE OF MINOR

Infarmatlon requested an the eliglbility form:
Household income, personal and real property
(inctuding automobile), living expenses, liquid
assets, number of dependents, child care expensss
and support payments. Other factors considered:
The administrator reports that the primary factor is
other liquid assets available to retain counse! at the
generally accepted rate for the case involved, e.g.,
misdemeanor, felony, custody, paternity, etc.

Disregarded

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
represertation. The following statement appears on
the eligibilty form: *"Whenever a litigant becomes
financially able to retain counsel or t0 make partial
payment lor representation or other sesvices, the
Court may terminate the assignment or authorize
partial payment from the litigant to the Ontario
County Commission of Human Services as the
interest if justice may dictate.

Process for coliecting partlal
payment/contributions (722 D): The county
collects; court directs payment at or after
sentencing. Average amount of money collected
annually trom partial payment/contribution is
minimal, if any.

Yes. Detendants are irformed that they may be
responsible to repay all or part of the costs of their
representation in the event they become able to
pay after represemation. Process for recouping
money: The process for seeking repayment is the
same as that used for parnial payment under 722 D:
county collects; court directs payment at or after
sentencing.

21 and younger (unless otherwise emancipated)
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INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO 8BE
ABLE TO PAY BUT REFUSE

FARENTAL COST RECOVERY

OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

Yes. The following statement appears on the
eligibility form: “To parents: Your child has applied
for assigned counsel at courty expense regarding
a pending court proceeding. Since your child is
under 21 years of age, it is necessary for you 10
compiete the following Financial Affirmation in order
that a determination can be made as to whether
you will be responsible for the cost of your child's
legal represermation. ...t you fail to retum {this
form] by this date, you will be held responsible for
your child's legal fees." Parents have a nghtto a
hearing regarding their child’s legal fees.

Yes. The following statement appears in the
Ontario County Assigned Counsel Plan: ‘In no
tase should an eligible child be denied counsa!
due to parental unwillingness to pay.

Yes. The following appears in the Omtarlo County
Assigned Counsel Plan: "If the parent falils to
return the questionnaire or if upon initial review of
the parental questionnaire the household is
determined ineligible for assigned counsel, the
parent shall be so notified and afforded an
opportunity to be heard. After providing such an
opponunity for a hearing the coun shall render an
appropriate order regarding parental responsibility
for attorney fees, and shall submit a copy of the
same to the Ontario County Commissioner of
Human Services for enforcement if necessary.’
The assigned counsel survey reports that the
average amount of money recovered from parents
annually is minimal, if any.

The assigned counsel program attempted, two or
three years ago to get STOP-DWI money but was
tumed down, The caumy receives some Aid ta
Defense money from the state.

Yes

167



DEFENDANT REQUIRED TO SIGN
ANY WAIVERS IN THE COURSE OF THE
ELIGIBILTY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBUC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELJGIBILITY
INFORMATION CONFIDENTIAL

According to the survey, no. However, the
following statement appears on the eligibility form;
*Further, | (we) hereby authorize my employer(s),
lending institutions, etc., o release pertinent
Intarmation to verfy the information contained
herein.*

No

Yes
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COUNTY ORANGE

SOURCE AND DATE OF INFORMATION Chief Defender Survey, Gary Abramson, Chiet
Attorney, Orange County Legal Aid Society, 7/93,
and letter from Gary Abramson to NYSDA regarding
eligibility income guidelines dated January 21,

1992,

EUGIBILITY PROCESS AND WHO

MAKES THE DETERMINATION When defendants contact the Legal Aid Saciety
directly, the Legal Aid Society determines eligibility.
When local court judges arraign people outside of
reqular count schedules, the count either appoints
the Legal Aid Society or assigned counsel (when
defendams are in jail) or tells defendants who are
not in jail to call Legal Aid Society or in multiple
defendant cases to contact the assigned counsel
administrator. |

PERCENT DETERMINED INELIGIBLE
ANNUALLY 14 percent

REVIEW PROCESS FOR THOSE

DETERMINED INELIGIBLE Yes. When the Legal Aid Society rejects, they
advise the defendant that the delendant may raise
the issue of the adverse sligibility determination with
the judge.

INCOME GUIDELINES Yes. According to the 1992 letter from Gary
Abramson to NYSDA noted above, the guidelines
are as follows: $165.00 net for a single person plus
$60.00 per child under the age 21 and §215.00 net
per week for married persons plus $50.00 per child
under the age of 21. No information is provided in
either the lettar or the survay on how these
guidelines were established or what they are based
upon. According to the survey, the guidelines are
updated annually. They were last updated in
December, 1992 and are next expected to be
updated in December, 1993,

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION No
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FACTORS CONSIDERED

HOW 1S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION {722 D)

RECOUPMENT/REPAYMENT

FARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

REPRESENTATION PROVIDED WHEN
PARENTS DETERMINED TO BE ABLE
TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIAUTY

Seriousness of the charges; debt; cost of retaining
a private lawyer; and the possibility of losing a job.

Having made bail is not a factor except in the rare
instance where the Legal Aid Society suspects the
defendart has not been honest about financial
information.

No partial payment/contribution.

No

21 and younger

Yes

Yes
No

No eligibility form used.

No

No eligibility form used.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETEAMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

ORLEANS

Chief Defender Eligibility Survey, David Stefaniak,
Orleans County Public Defender, 8/93; telephane
conversation between NYSDA research assistant
Debra Cohen, and farmer public uefender Duane
Johnson on January 7, 1992; and eligibility form
Afildavit of Financlal Status Pubilc Defender of
Orleans County and income guidelines sent ta
NYSDA by former public defender Duane Johnson
on January 7, 1992.

Appointments made from the bench, Eligibility is
determined by an immediate interview by the judge
with the defendant and/or the compietion of a
financial affidavit.

3 percent

No

The eligibility survey completed by the public
defender referred to attached income guidelines.
However, no income guidelines were attached.

Two calls were made to get the attachments
referred to in the survey, However, the attachments
have not been sent to NYSDA., Thus, the most
recernt income guidelines NYSOA has for Orleans
County are those semnt ty Duane Johnson in 1992
$5,360.00 per year for a tamily of one ($103.00 per
week); $7,240.00 per year for a family of two
($139.00 per week); $3,120.00 per year for a family
of three ($175.00 per week); and $11,000.00 per
year for a tamily of four ($212.00 per week).
Approximately $1,800.00-1,900.00 is added per year
for each additional dependent (approximately
$30.00-40.00 per week). These guidelines are
based on the 1986 tederal poverty guidelines. It is
unknown if these guidelines have been updated
since they were sent to NYSDA in 1992,

No
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INFORMATION REQUESTED ON THE
ELGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY DETERMINATION

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

Information requested on the ellglbliity form:
Personal, spousal and parental (if defendant under
21) income, real and personal property (including
home and automohile), liquid assets and monthly
expenses.

Unknown

Yes. Appointed counsel is provided to those
pecpte who are able to contribute toward the cost
of their represantation. With regard to the process
for collecting partial payment/comrbutions, the
survey states that given the public defender's
tremendous caseload, county pay-backs are not
aggressively pursued. The average amount of
money collected from pamal payment/contribution
annuaily is $0. -

No. Defendants are not informed that they may be
responsible to pay for all or part of the cost of their
represertation in the event they become able 10
pay after reprasentation.

18 and younger

Yes

Yes

Yes. However, the survey indicated that the
average amount of money recovered trom parents
annually is $0.

Yes
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DEFENDANT REQUIRED TQ SIGN ANY

WAIVERS DURING THE COURSE OF THE

ELIGIBILITY DETERMINATION According to the survey, na. The eligibility form,
however, comains the following: *I consent that
copies of this afidavit may be provided to the court
1o assist in determining whether the public defender
should be appointed in my case.*

STATEMENT OF CONFIDENTIALITY No

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILITY
INFORMATION CONFIDENTIAL Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

OSWEGO

Chief Defender Eligibility Survey, George Valette,
Oswego County Assigned Counsel Administrator,
7/93, and eligibility form Oswego County Bar
Association Assigned Counsal Program
Questionnalre for Persons Requesting Assigned
Counsel In Criminal or Family Courts which was
sert with the survey along with a schedule of the
income guidelines.

The judge of the court where the case is panding
appoins counsel. A financial form is filled out by
the detendant, assisted by counsel. The form is
reviewed by the judge who determines eligibility.

No statistics available.

Yes. Application can be reviewed by the assigned
counse! administrator.

$159.00 per week for tamily of one; $214.00 for a
farmily of two plus $54.00 per week far each
additional family member. These guidelines are
based on the 1991 LSC federal poverty guidelines.
The assigned counsel administrator reported that
the guidelines were last update in May, 1981 and
does nat know when they will again be updated.

No

Information requested on the eligibility torm:
Personal and spousal income, personal and real
property, major debts, amount of bail and who paid
it, number of dependants.

174



HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBIUTY
INFORMATION CONFIDENTIAL

According to the survey, whether the defendant
posted bail or not is not applicable 1o the eligibility
determination, However, the eligibility form does
require information on the amount of bail posted
and the person who posted the bail.

No partial payment/contribution provision.

No. Defendants are not informed that they may be
responsible to repay all or part of the cast of their
representation in the event that they become ahle
to pay after representation.

21 and younger.

Yes. The eligibility form statas: it you are under 21
and unmarried, your parants are rasponsible for
your legal fees. Also, the fallowing statement
appears on the schedule of the income guidelines:
*Parents of applicants under 21 years of age are
responsible for their legal fees and must be
notified.*

Yes

No

No

No

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELJGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

OTSEGO

Chief Detender Eligibility Survey, Richard
Rothermel, Otsego County Public Defender, 7/93;
eligibiiity form Financlal Atfidavit in Support of
Request to be Assigned Counsel Without
Payment of Fee and a letter to the Otsego County
Public Safety and Legal Affairs Committee from
Richard Rothermel Re: Public Defender Eligibility
Guidelines dated February 26, 1992 both of which
were sent with the survey.

The court determines eligibility for appointment of
assigned counsel. When the defendan first
appears in court, the coun asks whether the
defendant desires counsel. If the answer is yes,
they ask if he can afford counsel. ff he says ha
can’t, the court provides the defendant with a
financial affidavit which the defendant then
completes and submits to the court far the court to
review. The court then determines whether the
defendant is eligible for appointed counsel.

Unknown

No

Yes. The last official guidelines are those from the
Appellate Division, Third Department from 1877,
They set forth take home pay of $75.00 for an
individual; $100.00 for an individual whose married,
and an additional $15.00 for each additional family
member. The guidelines that have been
recommended to the county, but not yet
implemented are: violations-net pay per week
$125.00-$150.00; misdemeanors-net pay per week:
$150.00-8250.00; and felonies-net pay par week
$250.00-3350.00. These figures are for a single
person.  An additional $25.00 would be added for
each family member. These income
recommendations are based on a fee survey
conducted by the public defender, in February,
1992, of attorneys in Otsego County who practice
criminal and family law.
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INCOME GUIDELINES SQLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW 1S BAIL TREATED IN THE
ELIGIBILITY DETERMINATION

PARTIAL PAYMENT/CONTRIBUTION (722 D)

It was noted an the survey that some judges use
the 1977 income guidelines while ather judges
*tend ta do their own thing.* in the letter 10 the
Public Safety and Legal Affairs Committee from the
public defender re: public defender eligibility
guidelines, the public defender wrote: “There has
been a real problem with determining eligibility for
Public Defender representation for years. The only
guidelines that have ever been used are those
promuigated by the Appellate Division, Third
Department back on February 15, 1977...As a
result, | have seen cases in which individuals
making $400.00 a week have been assigned
counsel and those in which an individual making
$80.00 a week have been denied counsel. This is
certainly an unfair stuation. There is a need for
uniformity.”

No. Judges have been advised that it is more
appropriate to err on the side of appointing
someone rather than on not appointing someone.

Information requested on the eligibility form:
Weekly, bi-weekly and monthly personal and
spousal income, real and personal property
(including automobile), liquid assets, monthly
expenses, whether the parson tried to hire an
attormey, amount of bail and who paid it

According to the survey, whether the defendant
made bail or not is not appiicable to the eligibility
determination, I should be noted, however, that
the eligibility form does require informatian on the
amount of bail posted and the person who posted
the bail,

Yes. Appointed counsel is provided to persons who
are able to contribute toward the cost of their
representation. Process for collecting money: The
only way the contribution is collected is if the court
places the individua! on probation and directs
payrnent through the Probation Department. The
public delender's office doas not want to be put in
a position adverse to its clients where 1 is forced t0
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RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME CF PARENTS CONSIDERED

become a collection agency. Average amount of
money collected annually from partial
payment/contributions is tess than $1,500.00,

Yes. Defendams are intormed that they may be
responsible to repay all or part of the cost of their
representation in the event they become able to
pay after represermation. The following statement
appears on the eligibility form: “If an attorney is
assigned to yau, you may be required te repay the
county for all or part of the cost of your defense.”

in the letter to the Pubilic Safety Committee from the
public defender re: eligibility guidelines, the public
defender recommends: *...these figures are meraly
guidelines, and that there will certainly be
occasions when a Judge would feel that someone
with greater income should have counsel assigned.
It is my suggestion that in that circumstance, the
Judge may also direct the individual to reimburse
the County far the cost of services provided. In
those circumstances, counse! should be assigned
from the 18-B panel so that accurate time records
of representation are kept and an appropriate
reimbursement figure can be computed.® Process
for collecting money: The only process currently in
use is recoupment through the Probation
Depantment (the same process for collecting partial
payment/contributions). Average amount of money
collected annually from recoupment is less than
$1,500.00.

21 and younger,

Yes. Although the eligibility form does not explicitly
state that parents are responsible fer their child’s
legal fees minor defendants have to provide
information on; *|f student provide name of person
who is helping you pay tuition, room and board.*
There are no specific questions concerning the
income of parents on the eligibility torm. However,
in the letter to the Public Safety Committee, the
public defender writes: 'Since both the Family Court
Act and Social Services Law put an obligation on a
parent to support a child through age 21, itis
recommended that anytime an individual applies for
the assignment of counsel, that he be required to
submit a financial affidavit from his parents. The
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETEAMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DOES THE AMOUNT OF MONEY
COLLECTED FROM PARTIAL PAYMENT
AND RECOUPMENT OFFSET THE
COST OF COLLECTING THESE MONIES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBIUTY
INFORMATION CONFIDENTIAL

parents should be required to attach a copy of their
tax returns, 1t in fact the parents are taking the
child as a dependent on their retum, they should
also be responsible for providing legal services 1o
the child."

Yes

No

Yos

Yes

No

No

The eligibility application forms are submitted
directly to the court. The public defender office
does nat routinely receive copias of the application.
However, whan the public defender office does
receive copies of the eligibility form they da try and
keep the information confidential,
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED [NELIGIBLE

INCOME GUIDELINES

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

PUTNAM

Chiet Defender Eligibility Survey conducted by
telephone by Rene Otero, NYSDA Research
Assistant and Barbara, Secretary to Rabert Laader,
Putnam County Legal Aid Scciety's Attarmey-in-
Charge on August 25, 1893, and Client Eliglblitty
Guidelines and eligibility forrn Financial Affidavit
both which were sent to NYSDA by Noleen
McTigue, Office Manager for the Putnam Legal Aid
Society, on June 27, 1991,

With the help of the LAS office staft, defendants
complete a financial eligibility form. When the
application is compieted, the chief attomey makes
the determination regarding eligibility for counsal.
The court can overrule the determination of the
chief attomey.

Unknown

Yes. It the defendant is rejected, they have a right
to appeal the decision within a ten day period.
Rejected defendants are provided with an appeal
notice. The defendant's financial eligibility
application is then reviewed by three members of
the Legal Aid Saociety's Board of Directors, two ot
which have to be in agresment.

No

According to the Client Eligibillty Guldelines: “The
key test for determining eligibility is whether or not
the defendant, at the time need is determined, is
financially unable to provide for the full payment of
adequate counsel and all other necessary
expenses of represemation.® The Client Eligibility
Guidellnes go on to state that the standard for
eligibility is *.. when the value of the defendant’s
presen! net assets and current net income are
insufficient to enable him to promptly retain a
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HOW IS BAIL THEATED IN THE
ELGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

qualified attorney, obtain release on bond and pay
other expenses necessary to an adequale defense,
white furnishing himself and his dependents with
the necessities of Ife.” Information requested on
the ellgibility form: Household income, liguid
assets, real and personal propenty (including
automobite), monthly credit obligations and rent
expense, amount of bail and who paid i,

According 10 the survey, whether the defendant
posted bail or not is not a factor in the eligibility
determination. The eligibility form, howevar, does
require infformation on the amount of bail posted
and the person who paid the bail.

No partial payment/contribution provision.

No. Defendants are not informed that they may be
responsible 10 repay all or pan of the cost of their
representation in the event they become able to
pay after representation.

21 and younger

Yes. The Client Eliglbility Guldelines state: *if more
than one member of the family domiciled at the
rasidence is working, total family income should be
considered.

Yes

No

Yes
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DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE QFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes. The following appears on the eligibility form: %
hereby give permission to Putnam County Legal Aid
Society to make available this application to any
court or competent jurisdiction.”

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBIUTY PROCESS AND WHO
MAKES THE DETEAMINATION

PERCENT DETEAMINED INELIGIBLE
ANNUAILY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

RENSSELAER

Chief Defender Eligibility Survey, Michael Desautels,
Rensselaer County Pubilic Defender (now former
public defender), B/93; eligibilty form Defendant's
Application for Assignment of Public Defender
snd/or Assigned Counsel which was sent with the
survey; and calls to City Court Judge McGraph and
County Coun Judge Dwyer's law clerk on January
13, 1992, by Debra Cohen, NYSDA research
assistant.

Judges in both local count and county court, makes
the determination adfter having prospective clients fil
out an eligibility form. The form is completed while
in court and is retumed to the judge for a review.
The judge then makes a determination at that same
time regarding eligibility.

10 percent

No. An applicant may again request that the judge
review the application, but there is no formal
procedure in place.

Yes. The guidelines are a per judge determination
based upon what each particular coun believes is
an amount of income that can support a
determination of being able to afford retained
counsel, The public defender nates that at a
meeting of the Magistrates Association more than a
year ago, he asked the Association to begin a
process of devising guidelines that are uniform and
fair. Tne guidelines are updated according 10 each
judges determination of the need for such updating.

No. The public defender states on the survey: “lt is
impossible to determine exactly what factors are
considered by each judge on each application, but
| have by letter and by a presentation given to the
Magistrates Association stressed the need,
pursuant to case iaw, for judges 10 take into
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INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL. TREATED IN THE

ELGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

account the factors of the serousness of the
charge, the prevailing rate for private counsel in
such a charge, the length of time that defense on
such a charge would take, etc.*

Personal gross and net weekly income, real and
personal property (including automokile), liquid
assets, monthly expenses, whether dependent has
ary lawsuits pending, whether an pubilic assistance.

The application tor pubilic defender assignment is
used by the pubiic defender office to argue to the
courts what would be a fair amount of bail. No
iMformation is asked on the eligibility form regarding
bail. '

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. The following statement appears on
the eligibility form: *If the public defender is
assigned to represent you, you must immediately
notify the public defender’s office in the event of
becoming employed and you must also advise the
name, address and teiephone number of employer.*
Proceas for collecting money: The court signs the

- order that paymertt be semt to the county.

Generally, clients send payment directly 1o the
public defender's office and the public defender's
office forwards the money to the county fiscal office.
The public defender office keeps a record of what
money is collected and what is owed and provides
that information to the court when requested.
Average amount of money collected from partial
paymerm/contributions annually is $5,500.00.

Yes, according to the survey, defendants are
intormed that they may be responsibie to repay all
or part of the cost of their representation in the
event they become able 10 pay after represantation.
The public defender states on the survey he has
never seen the process take place for seeking
repayment from defendants.
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY -

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

18 and younger

According to the public defender, no. He stales
that they make every attempt to notify the couns
that by case law they should not be considering the
income of the parents. However, calls to the
courty court judge and city court judge by Debra
Cohen, NYSDA Research Assistant, on January 13,
1992 revealed that the judges in at least these two
courns consider parental income.

According to the survey, the public defender says
income ot parents not considered (But see section
Income of Parents Consldered). '

According to the public defender this question is
not applicable (But see section Income of Psrents
Consldered).

Yes

No

No

Yes
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COUNTY

SCURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE

DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBIUTY FORM/OTHER FACTORS
CONSIDERED

ROCKLAND

Chiel Defender Eligibility Survey, Peter Braanti, Jr.,
Rockland County Public Defender, 7/93.

The public defender determines eligibility. The
eligibility formn is completed at the jail by an
interviewer if the defendam is incarcerated or, if the
defendant is not incarcerated, the form is
completed by an interviewer at the public defender
office.

.07 percent

Yes. The defendant can re-apply for re-evaluation
by the chief public defender or can ask the judge to
appoint counsel.

Yes. $150.00 per week plus $10.00 per dependent
far single individuals; $200.00 per week plus $10.00
per dependent for mamied individuals. Onerous
medical bills are taken into consideration. Persons
receiving social services benefits are automatically
gligible. No information was provided regarding
what these figures are based upon. The guidelines
are not updated annually-they were last updated in
1990, The public defender stated on the survey
that the guidelines will next be updated when
NYSDA's eligibility survey results are made
available.

No

The public defender office does use an eligibility
form. However, the form was not sent to NYSDA
with the completed survey. Therelore, it is not
known what information is required on the eligibility
forn. The survey did state that income is
considered as well as onerous medical expenses.
Persons on social services are automatically
eligible.
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HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBIUTY DETERMINATION

STATEMENT OF CONFIDENTIALITY

The amount of bail and who posted the bail are
considered in the eligibility determination as well as
what the defendant is charged with,

No response was provided as to whether appainted
counsel is provided to people who are able to
contribute toward the cost of their representation.

No. Detendants are not infermed that they may be
responsible to repay all or par ot the cost of their
represertation in the evert they becoms able to
pay after represerntation.

17 and younger

Yes

Yes
No

Yes

No

According to the survey, yes. However, since no

copy of the eligibility form was sent with the survey
it is not knawn what this statement says.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

ST. LAWRENCE

Chiet Detender Eligibility Survey, David Shaw, SL
tawrence County Public Defender, 7/93; eligibility
forrn Application for Public Defender Services
{Criminal) which was sent with the eligibility form;
and a statement fram the St. Lawrence Assigned
Counsel Administrator, Terry O'Donnell that he is
not invoived in the eligibility determinations (7/93).

In criminal matters, at arraignment, all defendans
are asked by the cournt whether they wish an
attomey to represam them and if so whether they
will be retaining counsel or wish to apply for
representation from the public defender’s office. !t
the defendant expresses a wish to be representad
by the public defender office the court ceases the
arraignment process, provides the defendam with a
financial eligibility form which upon completion is
reviewed by the public defender office.

Respondents in tamily court are treated the same
way.

Unknown

Yes. Defendants denied representation by the
public defender office are entitled to have the coun
review tha public defender's deatermination.

Yes., $81.00 net per week for a single individual;
$120.00 for a family of two; $135.00 for a family of
three; $143.00 for a famity of four; $167.00 for a
family of five; and $190.00 for a family of six. The
survey indicates that It is not known when these
guidelines were last updated. However, a review of
past LSC federal poventy guidelines reveal that
$91.00 per week is the 1980 guideline for a famity
of one. Thus, the income guidelines haven't been
updated in 13 years. The survey states that it is
not known when the guidelines will next be
updated.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETEAMINATION

INFORMATION REQUESTED ON THE
EUGIBIUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

No

Information requested on the eligiblitty torm:
Personal and spousal income; liquid and non-liquid
assets (including automobile); real property;
whether defendart is on public assistance; amount
of bail; and i not employed where defendant gets
the money he or sha lives on. It should be noted
that no questions are asked regarding the
delendants debts or living expenses,

If the defendant posted cash bail fram his or her
own resources, that is considered an asset

Yes. Appointed counsel is provided to peaple wha
are able to contribute taward the cast af the
reprasentation. The following staterment appears on
the eligibility form: “...i during the pendency af this
action | should become employed, | will notify the
public defender's office. In the event of
employment, 1 may be required to repay the county
for attorney services or the county may withdrawal
from representing me.* Process for collecting
money: lf the count agrees with the public
defender's determination of non-eligibility based
upon income, but if the courn also finds that the
defendant cannot afford to retain counsel, the court
orders the public defender office to represent the
defendam on a re-pay basis and the defendart is
required to contract with St. Lawrence County to re-
pay at the state rate ($25.00 per hour for out-of-
court work and $40.00 per hour for in-court work).

No answer provided on the survey.

Under 21,

Yes
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

OTHER MEASURES TO OFFSET THE COST
OF PUBLIC DEFENSE SERVICES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBUC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes, with a court arder.

Yes. |f the court orders representation of a minor,
generally the court also orgders the paremnts to re-

pay at the statutory rate ($25.00 and $40.00 per
hour).

In the past, DCJS has provided the assigned
counsel office with a grant in the amount of
appraximately $23,000 for the year to offset the cost
of the assigned counsel program.

Yes

No

No

Yes. The only exception is when the client puts the
eligibility determination of the public defender’'s
office at issue with the court
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COUNTY

SOURCE AND DATE OF INFORMATION

ELGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGISLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INEUGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

SARATOGA

Chief Defender Eligibility Survey, John Ciwulla, Jr,,
Saratoga County Public Detender, 7/93; eligibility
form Application for Counsel-Criminal Court and
schedule of income guidelines bath of which were
ser with the survey.

The judge at arraignment provides the defendant
with a copy of the financial application if the
defendant in any way claims not to be able to
afford an attorney. The financial application is then
forwarded to the public defender’s office for
approval. The judges reserve the right to overrule
denial decision only.

10 percent

Yes. The eligibility form includes the following
statement: *if you wish to appeal your
denial...contact; Saratoga County Public Defender
Office... The defendant can send a letter
requesting review with any additional financial
information to the chief public defender, The chiet
public detender reviews the letter and any
additional docurnantation and makes the decision
regarding aligibility.

Yes. The public defender office uses the Legal Aid
Society of Northeastern New York's Eligibility
Guildelines. These guidelines are based on the
1992 LSC federal poverty guideiines (125 percent of
the federal poverty level). $164.00 per week for a
family of one; $221.00 per week for a family of two
plus $57.00 per week for additional family members.
According to the survey, these guidelines are
updated annually.

No
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INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

Information requested on the eligibility form:
Number of dependents, personal, spousal and
parental income (if defendant is a minor); liguid
assets; real and personal property (including
automobile and house), if unemployed, how
detendamt supparts himself, monthly axpensas.
Other factoras conaldered: The persons overall
expenditures to determine if they are higher than
normal expenses for medical, housing, etc. up 1o
187.5 percent of the LSC federal poverty guideline,

The survey notes that unjess the offense involves a
minor misdemaanor or is a V&Y case, whether or
not the defendant made bail is not considered in
the eligibility determination.

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
represantation. [t doesn't appear as though there
are any procedures for collecting money from
partial payment/contributions. The public defender
notes in the survey that the county has been asking
the county attomney and the public defender to
establish procedures for collecting partial
payment/contributions.

Yes. Defendants are iMormed that they may be
rasponsible to repay all or part of the cost of their
representation in the evant that they become able
to pay after representation. i should be noted that
no statement to this effect appears on the eligibility
form. As mentioned under partial
payment/contribution, thare are no established
procedures for seeking repayment. The public
detender and the county attormey have been asked
to put some procedures in place for seeking
repayment.

18 and younger.
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INCOME CF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT,

DEFENDANT REQUIRED TO SiGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes. The sligibility torm includes the following
statement: "Note: i you are a minor, this form must
be completed with your parent's financial
information.’

Yes

No. However, as noted in the partial
payrment/contribution and recoupmert/repayment
sections, the public defender and county attomaey
are also imerested in putting procedures in place to
recover money from parents.

Yes

No

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

EUIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INEUIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

SCHENECTADY

Chiet Defender Eligibility Survey, Martin Cirincione,
8/93; eiigibility form Schenectedy County Public
Defender Income Eliglbiltty Affldavit with artached
schedule of income guidelines both which were
sent with the survey; and telephone conversation
between Karen Kane, NYSDA's Director of Research
and Public Defender Martin Cirincione on January
10, 1992

In city court and most criminal courts the initial pre-
arraignmertt screening is done by attomeys and
investigators in the public defender's office. Judges
always have the final determination. (n family court,
the inttial screening for eligibility is done by the
judge and then further screening is done by the
anorney from the public defender office.

16 percent

Yes. The defendant can appeal 10 the chief public
daefender who will review the eligibility
determination. if they then wish to appeal the chief
public defender's determination, they can ask the
judge to review the determination.

Yes. The guidelines are based on the 1993 LSC
federal poverty guidelines. $168.00 per week for a
family of one; $227.00 per week for a family of two
plus $59.00 for each additional famity member. The
guidelines are updated annually.

No
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INFORMATION REQUESTED ON THE
ELGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBIUTY DETERMINATION

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

information requested on the ellglbliity torm:
Whether detendant or spouse is on public
asslstance, weekly income of defendant and his/her
spouse, real property, liquid and non-liquid assets
(including an automonoile) of defendant and spouse,
amount of spousal or child support. R should be
noted that other than the questions about support
payments, the eligibility form does not contain any
questions regarding the defendant's expenses.
Other tactore considered: Type of case, estimated
cost of hirfng an attomey for that particular case,
length of employmemt, relatives or triends who have
assets and have previously hired an attomey for the
detendant,

Whether the defendant made ball is not relgvant to
the eligibility determination uniess the defendant
made bail in excess of $5,000.00.

In rare cases there are defendants who have some
funds but nat enough to hire an attomey. In such
cases an attomey is appointed to represent the
defendant. Several judges order the public
defender’s office to set up a partial payment plan
with the defendant.

No. Defendants are not informed that they may be
responsible 1o repay all or part of the cost of their
representation in the event that they become able
to pay after representation.

18 and younger

Yes

Yes
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PARENTAL COST RECQOVERY

OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILITY
INFORMATION CONFIDENTIAL

No. Except in one case whare the public
defender's office was ordered by the judge to seek
reimbursament from parents.

The public defender's Disability Advocacy Program
saves the county approximately $50,000.00 per
year.

Yes

No

No

Yes. The public defender's offica has, on two
occasians, successfully fought D.A. subpoenas of
eligibility torms.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INEUIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

SCHOHARIE

Chief Defender Eligibility Survey, Janice Duncombe,
Secretary, Schoharie County Assigned Counsel,
8/93.

A financial eligibility form is completed by the
defendant and tumed into the judge. K the judge
determines that the defendant is eligible for
appainted counsel, the judge calls the assigned
counsel office and the assigned counsel program
contacts an attomey to represem the detendant.

Unknown, judges make the determination.

No -

Unknown, judges make the determination,

Unknown, judgas make the determination.

Unknown, judges have the financial eligibility form,
The assigned counsel office does not have a copy
of the form,

Unknown, judges make the determination.

Unknown, judges make the determination.

Unknown, judges make the determination.
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY

WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EL!IGIBIUTY
INFORMATION CONFIDENTIAL

Unknown, judges make the determinatior.

Unknown, judges make the determination.

Unknown

Unknown

Unknown, judges have tha eligibility torm. The
assigned counsel offica doas not have a copy of
the form.

Unknown, judges have the eligibility form. The
assigned counsel program does not have a copy of
the form.

Unknown, judges have the eligibility forms.
Assigned counsel program does not have a copy of
the form.

Assigned counsel office doasn't possess any
eligibility information.
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILUTY PROCESS AND WHO MAKES
THE DETERMINATION

PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
FOR DETERMINING ELIGIBILITY

INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

SCHUYLER

Teleohone conversation between NYSDA Research
Assistant, Debra Cohen and Ruth, Secretary to
Public Defender, Schuyler County Public Defender
office on January 7, 1992, and eligibility form
Affidavit of Defendant in Support of Hia
Applicatlon To Be Aasigned Without Fee which
was sent to NYSDA by the public defender's office
on June 10, 1991.

According to the telephone conversation, the chief
public defender determines eligibility. The judges,
hawever, can override the chief defender's decision.
In tamily court cases, the family court judge
determines eligibility, Other than this, nothing more
is knawn about the process for determining
eligibilty.

Unknown

Unknown

Unknown

Unknown

Information requested on the eligibllity form:
Personal, spousal, parental, brother's and sister's
income, liquid assets, real and personal property
(including automohbile and home), number of
dependents, benefits received by defendart,
amount of bail and who paid the bail, living
expenses.

Unknown, However, the eligibility form does requira
information on the amoeunt of bail and who paid the
bail.
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PARTIAL PAYMENT/CONTRIBUTION (722 D}

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
8E ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

Unknown if appointed counsel is provided to
people who are able to contribute toward the cost
of their representation.

The eligibility form contains the following statement:
*Do you realize that even it you are represented by
the Public Defender or other assigned counsel, as a
condition of this representation you may be
required to reimburse the public defender and/or
County ot Schuyler, in an amount to be set by the
Coun for this represemation and do you agree to
do so.* Rt is not known, however, whether this is
enforced.

Unknown

~ Afthough the eligibility form does not explicitly state

that parents are responsible for their minar's legal
fees, the eligibility form requires the defendant to
provide income of immediate family. Asks for name
of parent and their employer and approximate
aamings.

Unknown

Unknown

Yes

Thae etigibility form contains the following: *Do you

authorize the court or the public defender to make

any inquiries or investigation conceming the
answers given by you in this affidavit?"

No
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PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILITY
INFORMATION CONFIDENTIAL Unknown
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBIUTY DETERMINATION

SENECA

Chief Detender Eligibility Survey, Thomas Jones,
Seneca County Public Detender, 10/93; and
eligibility form Financlal Status Aftldavit-Seneca
County Public Defender.

Justices or judges appoint with input tromn the
public defender’s office. In most cases, financial
affidavits are provided by local justices and
completed by the defendant. In county court the
public defender’s office supplies financial aftidavits
to defendants, or the judge, after cursory
questioning of the defendants, appoints counsel. In
such casas, the public defender's office then
requires defendants to complete a financial affidavit.
In family court cases, the family court clerk supplies
the financial affidavits to potential clients.

10 percent

No, unless the judge reconsiders.

Yes. $120.00 per week for a single individual. it is
not known what these guidelines are based upon
or when they were established. The survey nates
that the guidelines are not updated annually. No
information was provided as to when the income
guidelines may next be updated. Defendams an
public assistance automatically qualiy for appointed
counsel.

No
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INFORMATION REQUESTED ON THE
EUGIBIUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBIUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

Information requestaed on the ellglbility form:
Gross household income from all sources, number
ot dependents, real and personal property
(including automoebile and home), liquid assets,
monthly expensas, Other factore coneldered:
Seriousness of crime charges; working spouse or
parent ({for those under 21); and amount of bail and
who paid it.

It the defendant posted bail, this tact may disquality
him when considered with cther financial
ironmation.

Yes. Appointed counsel is appointed to people who
are able 10 contribute toward the cast of their
representation. However, the survay notes that no
money is collected from partial
payment/contributions because there are no
procedures or available staff in the public
defender’s office to collect these monies.

Yes. Defendants are informed that they may be
responsible to pay all or part of the cost of their
representation in the evert they become able to
pay after represemation. However, at this time no
money is recouped from defendarts.

21 and under

Yes. The eligibility form contains the foliowing
statemernt: “If you are under 21 and residing with
your parems or guardian, both you and your

parents must complete and sign this document
before a notary public.®

Yes

No
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SIGN AFFIDAVIT Yes

DEFENDANT REQUIRED TO SIGN ANY

WAIVERS IN THE COURSE OF THE

ELIGIBILITY DETERMINATION According to the survey, no. Tha eligibility torm,
however, does contain the following: *| authorize
you to provide a copy of this affidavit to the judge
to assist in determining whether the public defender
should be appointed to represent me.”

STATEMENT OF CONFIDENTIALITY No. See statement noted directly above.

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL Yes
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COUNTY

SOURCE AND DATE. OF INFORMATION

ELIGIBILTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INEUGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBIUTY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

STEUBEN

Chief Defender Survey, Jeflery Squires, Steuben -
County Public Defender, 7/93; and eligibility farm
Affidavit of Financlal Statua Publlc Defender of
Steuben County sent to NYSDA by the public
dafender affice in January, 1992

Defendarts are asked by the court i they wish to
retain counsel or have counsel appointed. If
defendant requests appointed counsel, they are
given a financial affidavit to fill out and submit to the
assistant public defender handling that particular
court. If there is a conflict, then the form is given to
the chief defender so he can appoim an 188
aitomey (the chief defender also administers the
assigned caunsel program). )

5 percent

Yes. The defendant can seek a personal interview
with the public defender/assigned counsel
administrator and in some instances, with the court.

Nao

No. Income guidelines are not used.

Information requasted an the eligibility form:
Personal and spausal grass and net weekly
income, parental incame if defendant under 21, real
and personal property (inciuding automobile),
momhly living expenses.

Other factora consldered: Person's total financial
picture—assets v. liabilities.

Not considered

205



PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

DOES THE AMOUNT OF MONEY
COLLECTED FROM PARTIAL PAYMENT,
RECOUPMENT/REPAYMENT AND
PARENTS OFFSET THE COST

OF COLLECTING THESE MONIES

SIGN AFFIDAVIT

DEFENDANTS REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. These defendants are told they
may be ordered by the court to reimburse the
county for the expense. The plan is to collect these
monies but practically speaking this doesn t
happen. Average amount of partial
payment/contribution collected annually is $0.

Yes. Detendants are informed that they may be
responsible to pay part or all of the cost of their
representation in tha event they become able to
pay after represemation, Average amount of
money collected from recoupment/repayment is $0.

21 and younger

Yes. Eligibility application request_s_intormation on
parent's income if the defendant is under 21.

Yes

Yes. The hours ¢of the public defender ar the
assigned counsel attorney are presened to the
County Attorney for collection. Average amount of
money collected from parents annually is $0.

Na

Yes

No
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STATEMENT OF CONFIDENTIALITY No

PUBLIC DEFENSE QFFICE/COUNTY

TRIES TO KEEP ELIGIBILITY

INFORMATION CONFIDENTIAL Yes. The eligibility information is generally
confidential unless a question is raised as to
accuracies or concealment of assets which might
effect eligibility.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUINES

SUFFOLK

Chief Detender Eligibility Survey, Louis Mazzola,
Assistant Chief Attarney, Suffolk County Legal Aid
Society, 7/93; eligibiiity form Suffolk County
Department of Probation Aelease on
HRecognlzance and Legsl Ald Ellgibliity and,
schedule of income guidelines both of which were
sent with the survey; and Chief Defender Eligibility
Survey, Robert Quinlan, Administrator, Assigned
Counsel Defender Plan, Suffolk County, 8/93.

All defendants who are in custody when arraigned
in District Court are interviewed by the "ROR Unit* of
the protation department. in addition ta rating the
defendanm for ROR eligibility, defendants are asked
whether they wish to have the court assign an
attomey. Eligibility is then determined by using the
*Preliminary Estimates of Poveny Threshaolds*
published by the U.S. Depanmernt of Commerce,
Society of Census. Defendants who appear in the
trnal parts without counsel and advise the court that
they are unable 1o aftord counse! are referred ta
probation for an eligibility interview. They are given
a Legal Aid interview sheet. In a small percentage
of cases, the Legal Aid Saciety will interview and
qualify defendants directly.

Unknown

No. Although there is no formal review process,
defendants who continue to retum {q court without
counsel, indicating that they cannot afford to retain
counsel, can be sent for 2 new interview, ln any
event, the court has the discretion to assign

counsel regardless of eligibility and many judges do
S0,

Yes. $140.00 net per week for a tamily of cne;
$182.00 net per week for a tamily of two; $215.00
net per week tor a family of three; $276.00 net per
week for a family of four; $326.00 net per week for a
family of five; etc. These guidelines, which are
based on the 1992 Preliminary Estimate of Poverty
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY

(INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIOERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION {722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

Thresholds as reported by the U.S, Depanment of
Commerce, Society of Census were updated in
May, 1993. The guidelines are next expected to be
updated in May, 1994,

No

information requested: an the ellgibliity form:
Salary of defendant and spouse, liquid and non-
liquid asseta (including an automobile [owned by
defendant or spouse] and hause), support
payments, amount of rent/mortgage, amount af car
payment and any unusual expenses associated
with the car. It should be nated that with the
exception of questions regarding rant/martgage
and car payments no additional questions are
asked about the defendants expenses. Other
tactore consldered: Defendants receiving public
assistance or other income maintenance are
autamatically eligible.

Defendants unable 10 post bail within a reasonable
period of time are assigned by the court.

No partial payment/contribution provision.

No. defendants are not informed that they may be
responsible to repay all or part of the cost of their
representation in the event they becoms able to
pay after representation.

21 and younger

Yes. The Legal Aid information Sheet states:
*Uniess otherwise expressed (in writing) by the
judge, those who are under 21 years of age must
be accompanied by a parent or guardian.*
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY
SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Yes
No

Yes

According to the surveys, na. However the
eligibility form contains the following statement:
*...and he further gives permission to these
agencies [the Court, the Probation Department, and
the Lepal Aid Society of Suffolk County, Criminal
Division, or assigned counsel] to make any inquiries
or investigation concerning the answers given in
this repot.*

No

The interview sheet used by probation in the district
court is not confidential. However, in the small
number of casas where the Legal Aid Society
determines eligibility, the eligibility information is
considered confidential,
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILITY PAOCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETEAMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUINES

INCOME GUIDELINES SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

SULLIVAN

Chief Defender Survey, Carl Silverstein, Executive
Director, Sullivan County Legal Aid Society, 7/93,
and eligibility form Statement of Financial
Eligiblitty sert to us by the sxecutive director on
January 15, 1993,

The LAS does both civil and cniminal cases, 85
percent of theé ciminal cases are called into the
LAS by the court. The remaining 5 percent are
walkdns. In civii cases almost all are walk-ins. For
the mast part, the LAS does the financial intake and
determines if it will represent defendants.

10 percent

Yes. The executive director must approve all
denials,

Yes. 125 percant of the 1993 LSC federal poverty
level: $168.00 per week for a family of one; $227.00
per week for a family of two plus $59.00 per week
for each additional family member. The guidelines
are updated annually, The guidelines are next
scheduled to be updated in January, 1994,

No. If a defendant is denied appointed counsel,
the LAS will advise the defendant to try and hire
three different attomeys. If none of the three
attomeys will take the defendants case the
defendant must bring back letters from the
attomeys to that effect and then the LAS will accept
them. Also, when it is clear that the defendant's
discretionary funds are insufficient, the LAS will
accept them,
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INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSI|DERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

Informatlon requested on the ellglbllity form:
Personal, spouse’s {or friend's) income, liquid and
non-liquid assets, property, number of dependents,
debts, automobkile ownership, and heakh-
hospitalization. Other factors considered: The
estimated fee of a private sttomey, altematives
(e.g.. pro bano, Sullivan County Bar Association
Referral Service—a reduced fee raferral servica).
Also a non-financial tactor is considered—whether
there is a conflict of irmerest.

if the defendant can personally post bail and such
could be used to pay an attomey, this will be a
consideration,

Yes. Appointed counsel! is appointed 10 people
who are able to conribute toward the cost of their
representation. But the LAS does not collect
money trom those that are determined to be able to
contribute something.

According to the survey, defendants are informed
that they may be responsible to repay all or part of
the cost of their represertation in the event they
become able to pay after representation. Neither
the LAS or the caunty attempts to collect these
monies.

21 and younger

Yes. The LAS will try to determine if parerts will hire
private counsel but the LAS will represent the minor
until then,

Yes

No
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OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Court ordered transcripts and expers paid by
county voucher.

Yes

No

No. The eligibility form coentains the following
statarment: *...| have also been told that should any
infformation obtained herein be false, disclosure of
such to the Sullivan County District Attorney will be
made, as well as to the other appropriate persons.
| understand that the attorney/client relationship
doesn't apply to these pages which | have signed
or inftiated.*

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILUTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDEUNES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

TIOGA

Chiet Defender Eligibility Sur-ey, Ronald Slocum,
Tioga County Assigned Counsel Administrator,
7/93; and eligibility form Affidavit of Indigency sent
to NYSDA by H. Robert Hall, assistam public
detender on June 5, 1991.

Counsei are appointed by either the county judge,
the family court judge or town and village justices.
The financial affidavit of the public defender’s office
ar the family court affidavit are used to determine
eligibility for the program and the decision is left up
to each judge or justice to determine eligibility,

25 percent

Yes. The person can ask the court to review his or
her petition and financial affidavit. Usually the court
will do so to ensure that counsel is assigned when

necessary,

Yes. However, according to the survey of the
assigned counsel administrator, the income
guidelines used are hard to determine since each
judge or justice is allowed to use his or her
discretion in determining eligibility. The Tioga
Courtty Legislature has generally acceded to the
judges’ determinations as to the eligibilty standards
each court uses. In a note sent with a copy of the
eligibility form to NYSDA by the public defender's
gffice (June 5, 1991), the assistant public defender
stated, *...Usually defendants are eligible if working
and net salary is $100.00 or less per week, own no
real property or are on public assistance.*

No
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INFORMATION REQUESTED IN THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
EUGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

Information requested on the eligibllity form:
Amount of bail and who paid it, support payrments,
personal income, living expenses, whether there are
any relatives, friends or other persons who could be
of financial assistance. Other factors consldered:
The seriousness of the charge, the cost of retaining
private counsel and the assets and income of the
person.

Not considered.

Yes. Appainted counsel is provided to people who
are able to contribute toward the cost of their
representation. The assigned counsel program
does not cumrently have a system in place to collect
monies from persons who have assigned counsel,
Thig is one of the ideas that the assigned counsel
program may iry naxt year to recover some of the
monies spent in the assigned counsel program.

No. Defendants are not informed that they may be
responsible to repay part of the cost of their
representation in the event that they become able
to pay after representation.

18 and younger.

According to the survey of the assigned counsel
administrator, the parent's ability to pay for their
minors representation is not considered, However,
the note sent to NYSDA with a copy of the eligibility
form (June 5, 1891) states: "If defendart is living at
home and either paremt is working and can atford
an attomey then this office usually turns down the
application.”

According to the assigned counsel program survey,
parents income is Not a consideration in appointing
counse! for a minor defendant (But see section
Income of Parents Considered).
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PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

No (But see section Income of Parents
Considered).

Yes

Yes. In the public defender's affidavit (eligibility
form) there is a waiver so that the defendant’s
financial sources can be checked.

The survey of the assigned counsel administrator
states that there is a statement on the sligibility

form that the eligibility is confidential. However, a
review of the form Affidavit of Indigency, reveals no
statement of confidentiality.

Unknown
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COUNTY TOMPKINS

SOURCE AND DATE OF INFORMATION Chief Defender Eligibility Survey, Greg
Kirchgessner, Caardinatar, Tompkins County
Assigned Counsel, 7/93; and eligibility form
Tompkins County Assigned Counsel Program
Application Affidevit sent ta NYSDA on June 10,
1991, by the coordinator of the program.

EUGIBILITY PROCESS AND WHO

MAKES THE DETERMINATION The defendant is required to fill out an eligibility
application. The application is reviewed by the
assigned counsel coordinator. I the defendant is
eligible, either the assigned counsel coordinator

appoints an attorney or the court appoints an
attomey.

PERCENT DETERMINED INEUGIBLE
ANNUALLY 6 percent

REVIEW PROCESS FOR THOSE -
DETERMINED INELIGIBLE Yes. The administrator of the assigned counsel

program reviews the defendant’s file and then
meets with the defendant.

INCOME GUIDELINES Yas. 125 percent of the LSC federal poverny
guidelines is used. The schedule of income
guidelines was not sent with the survey; tharefore, it
is unknown the axact guidelines used. The survey
indicates that the guidelines are updated annually.
S0, most likely, either the 1992 or 1993 faderal
poverny guidelines are being used.

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION No

INFORMATION REQUESTED ON THE

EUGIBILITY FORM/OTHER FACTORS

CONSIDERED Infermatlon requested on the eligibility form:
Personal and spousal net income, number of
dependents, those receiving welfare grants or
social security are presumptively eligible, liquid
assets; personal and raal property (including
automobile and house), monthly financial
obligations. Other factors considered: The
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HOW (S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

OTHER MEASURES USED TO OFFSET
THE COST OF PUBLIC DEFENSE
SERVICES

SIGN AFFIDAVIT

defendant's inability to afford counsgl, i.e., income
exceeds income guidelines but non-voluntarily
incurrad bills are high enough that the applicant
does not have sufficient income ta retain counsel.

Whether the defendant made bail or not is not
considered in the eligibility determination.

No partial payment/contribution provision,

Yes. The following statement appears on the
eligibility form: *if an attommey is assigned to you,
you may be requirad to repay the county for all or
part of the cost of your defense.” The survay states
that the judge may discontinue assigrment of
counsal it he becomes aware of a change in the
defendant’s financial situation. Average amount of
money recouped annually is $0.

21 and younger

Yes

Yes

MNo

Batching of cases and assigning justice courn cases
to attorneys who live near the court,

Yes
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DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EUGIBILTY
INFORMATION CONFIDENTIAL

According to the survey, no. However, the
following statement appears on the eligibility form:
*In ordar to verify my answers, | heraby grant
permission to the Department of Social Services,
the Social Security Administration and to any
banks, credit institutions, or other lending
institutions to release information regarding the
intormation contained herein to the Tompkins
County Assigned Counsel Administration Office.”

According to the survey, yes. However a review of
the eligibility form reveals no statements regarding
the confidentiality of the eligibility information.

Yes
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COUNTY

SQURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE DETERMINED
INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

ULSTER

Chief Detender Eligibility Survey, Joan Castka,
Contfidential Secretary, Ulster County Public
Defender, 7/93, and eligibility torm Financlal
Affidavit In Support of Request to be Assigned
Counsel which was sert with the survey.

Defendams requesting assignment of a public
defender ara asked to fill out a financial affidavit in
the court in which they are arraigned. The form is
given back to the judge in that court wha then
determines if the person is eligible for appointed
counsel.

Information not available

Defendants who are initially denied appointed
counsel are told by the judge to call the public
defender’s office. The public defender’s office
reviews the financial circumstances again and then
either calls the public defender in the court in which
the delendant's case is pending and asks the
public defender to accept the defendant orit is
suggested to the defendant that he ask the judge
to assign counse! and allow the defendant to repay
the county for the services.

Yes. The guidelines are based on 125 percent of
the 1991 LSC tederal poverty guidelines: $159.00
net per week for a tamily of one; $213.00 net per
week for a family of two; $268.00 net per week for a
family of three; and $322 net per week for a family
of four plus approximaiely $54.00 net per week for
additional family members.

No
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INFORMATION REQUESTED ON THE
EUGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW 1S BAIL TREATED IN THE
ELIGIBIUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

information requested on the eligibility form:
Number of dependents, personal and spousal
income, if unemployed where defendant gets
money for living expenses, if defendant is receiving
social security, support payments, incoma from
rental property, stocks or bonds, miscellaneous
income, liquid and non-liquid assets (including
automobile and home), monthly expenses, if
defendant tried to hire an attormey, amount of bail
and the name and address of the person who
posted the bail

According to the survey, each judge treats whether
the defendant made baii or not ditferentty in the
eligibilty determination,

Yes. Appointed counsel is provided to people who
are able to contribute toward the cost of their
representation. There is a form (A-A-1170-0-1265)
which the judge signs ordering the defendant to
pay and the amount to be paid. Process for
collecting money: The dafandant can either send
the money to the public detender office or to the
county treasurer. The public defender’s office
sends the money to the treasurer, The county has
a special account for public defaender depasits.
Money is nat callected until the case is completed.
In most cases, the court decides how much to
collact. The effort to collect money from partial
payment/contribution just started so no figures are
available concerning the amourtt collected.

Yes. Defendants are informed that they may be
responsible to repay all or pant ol the cost of their
represemation in the event that they become able
to pay after representation. The eligibility form
contains the fallowing statements: *! further agree to
repay the Cournty of Ulster for money expended on
my behalf during the course of my defense'; and
*Notice: If an attorney is assigned to you, you may
be required to repay the County of Ulster for all or
part of the cost of your defense.” Process for
callecting money: The judge in Family Court
requests that the public defender office keap track
of the time spent with defendants. The public
defendar then bills the defendant at $25,00 owt-af-
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PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PAOVIDED REPRESENTATION
WHEN PARENTS DETERMINED TO BE
ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP EL!GIBILITY
INFORMATION CONFIDENTIAL

court and $40.00 in-court. The criminal judges
usually set a flat figure as repayment. Repayment
is sought at sentencing. In Family Court a letter is
sent alter the case is settled. If the client doesn't
pay, the County Atltomey seeks 1o collect. No
figures are available yet an the amount of money

recouped.

21 and youngei

Yes. The eligibility form includes the following
statement: "Note: if you are less than 21 years of
age or reside with your parents...your pareats must
sign this torm and also complete their own financial
affidavit."

Sometimes

No. The survey states that the public defender
office doesn't have the staft to try and recover
money from parents.

Yes

According to the survay, no. However, the eligibility
form inciudes the following statement: *| hereby
authorize the Court and/or the Public Defender to
make inquiries to verify the answers | have given.”

No

Yes



COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INEUGIBLE

INCOME GUIDELINES

WARREN

Chief Defender Eligibility Survey, Dorothy Charles,
Administrator, Warren County Assigned Counsel,
7/93, and eligibility form Warren County Lega! Ald
Application for Criminal Assigned Counsei which
was sem with the survey.

Detendants are referred to the assigned counsel
pragram by the courts. Following the completion of
a financial application by the defendant and
verifica.don of the information given, those qualifying
are assigned an attomey by the administrator.

10-15 percem

No

Yes. The guidelines used until very recently were
based on a report published by the National
Institute of Justice entitied: Containing the Costs of
Indigent Defense Program: Eligibliity Screening
and Cost Recovery Procedures. Actually, the
guidelines were based on the 1986 federal poverty
guidelines and appearad in the report as an
example of guidelines which were being used by
some states. The administrator indicated in a
telephone conversation to Karen Kane, NYSDA's
Research Director on August 20, 1983, that she had
contacted the National Institute of Justice to see if it
had updated is report from which the assigned
counsel program took its income guidelines, NIJ
reponed that the document has not been updated.
The administrator didn't realize, however, that the
guidelines in the report are updated annually by the
Legal Services Corporation and the annual updates
are published in 45 CFR Part 1611. This
information, as well as a copy of the 1993 income
guidelines, were provided to the administrator. The
administrator now reports that the warren County
Assigned Counsel Program is using 125 percent of
the 1983 Legal Services Corporation guidelines:
$168,00 per week for a family of cne; $227.00 per
week for a family of two; $286.00 per week for a
tamily of three; and $345.00 per week for a family of
faur plus $59.00 for each addtional family member.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILTY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE
ELIGIBILITY DETERMINATION
PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

' PARENTAL CONS|DERATION

AGE OF MINOR
INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

No

Information requested on the eliglbliity form:
Personal and spousal income, income of live-in
boyfriand/girifriend, household income if defendant
under 21, real and persanal propeny (including
automobile), liquid assets, monthly expenses,
whether defendant tried to hire own attomey,
amount of bail and who paid it. Other factora
consldered: The nature and severity of the criminal
charge(s) and the anticipated complexity of the
defense.

Whether or not bail is considered in the eligibility
determination depends on the amount of the bail
and the source that paid the bail.

No partial payment/contribution provision.

According to the survey, defendants are not
inforrmed that they may be responsible to pay part
or all of the cost of the representation in the avent
they become able to pay after represerttation. The
eligibility form, however, contains the following
statement: “if an attomey is assigned to me, | may
be required to repay the county for all or part of
such defense.”

21 and younger

Yes

Yes

No
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SIGN AFFIDAVIT Yes

DEFENDANT HEQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION No

STATEMENT OF CONFIDENTIALITY No

PUBLIC DEFENSE OFFICE/COUNTY

TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL Yes. Information is released onty when, on raré
occasions, a Freedom of Information form is

campleted and reviewed by the County Attorney.



COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

FACTORS CONSIDERED

WASHINGTON

Chief Defender Survey, Jacqueline Springer-
Cherney, Paralegal, Elan Cherney's Office,
Washington County Public Defender, 7/93.

The defendant complates a financial eligibility
application in count. The application is then sent to
the public defender who reviews the application
and upon review of tha application makes the
eligibility determination. H the defendant is
determined to be eligible, the public defender
assigns tha defendant an attomey.

10 percent

Yes, Based on the income guidelines, the
defendant is called personally to discuss reasons
for denial. A tollow-up letter is then sert to the
defendant.

According to the survey, income guidelines are
used. They are based upon the cost of living index
and are updated annually. In January, 1992, the
public defender’s office sent NYSDA a schedule of
guidelines: For violations and misdemeanors:
$158.00 per week for a family of one plus $55.00
per dependent. For felony cases $100.00 per week
is added 10 these figures.

No

A copy of the eligibility form was not sent to NYSDA
with the completed survey. However, the survey
stated that the following factors are considered in
determining eligibility: medical expenses, whether
defendant is paying child support and type of
charge (e.g., misdemeanor or felony).
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HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPAESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETEAMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIJC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

Not considered.

No partial payment/contribution provision.

Yes. Defendants are informed that they may be
responsible to repay all ar part of the cost of their
represantation in the event they become able to
pay after representation. Repayment is not
generally sought since most of the people who
apply for public defense services ara not working.

18 and younger

Yes

Yes

Yes. However, so far the public defender office has
never had to follow through on getting the money.
No data provided on the average amount of money
collected annually from parents.

Yes

No

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

WAYNE

Chief Delender Eligibility Survey, Ronaid C,
Valentine, Wayne County Public Defender, (1/84);
eligibility forms Affirmation of Financial Status
Wayne County and Affirmation of Family Financlal
Status; Wayne County Public Defender Operating
Guldellnes; and Financial Guidelines of Eliglbllity
for a Public Defender in Wayne County all of
which were sent ta NYSDA by the Wayne County
Public Defender's office on June 27, 1991.

According to Wayne County Public Defender
Operating Guldelines, sligibility is determined in
the tollowing manner: In all cases the court should,
at the arraignment or the initial appearance, advisa
the defendant that he or she has the right to
counsei before any further proceedings are held
and that the court will assign counsel at np
expense if the defendant desiras counsel and
cannot aftord it. Inquiry should then be made as 1o
whether the defendant seeks a public defender. if
the defendant does seek a public defender, the
court should then have the defendant complete an
eligibility form. In lieu of the eligibility form, the
court may permit the delendant to verbally provide
the answers sought in the affimhation under oath.
The court should then evaluate the defendant's
financial status in view of the public defender's
eligibility guidelines. In appropriate cases, the coun
may order a financially able defendant to make
partial payment for public defender services to the
Wayne County Public Defender pursuant to §722-d
of the County Law. The court should then inform
the defendant as to whether his or her application
for a public defender is granted. When the count
assigns an attorney, the order appointing counsel
along with a copy of the defendant’s financial
affimation should be sent with the defendant to the
public detender’s office to set up a file and make
arrangements 10 meet with his or her attomey. If a
defendant remains incarcerated, the court should
contact the public defender's office immediately
upon the determination of eligibility. In all other
cases, as s0on as possible,

The survey states that defendants can alsoc come 10
the pubiic defender's office and complete an
eligibility form which will be reviewed by the office
and an eligibility determination will subsequently be
made,
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PERCENT DETERMINED INEUGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUDELUINES SOLE DETERMINANT
OF ELIGIBILUITY DETERMINATION

INFORMATION REQUESTED ON THE

ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

Unknown

The Wayne County Public Defender Operating
Guldelines states e following: "If the court
declines to assign counsel, inquiry should be made
as to whether tha defendant will then retain private
counsel. It upon inquiry, the defendant indicales
that he does have access to private counsael, the
count should inform the defendant that he may
contact the public defender’s office regarding
altemalives for represemtation,* The survey states
that denied defendants may make a requast for
appointed counsel directly to the judge.

Based on the 1993 LSC federal paverty guideiines;
$168.00 per week for a family of one; $227.00 per
week for a family of tw plus $59.00 per week for
each additional family member. The guidelines are
updated annually.

No. According to the Financlal Ellgibliity
Guldelines for a Public Defender In Wayne
County; "A person whose income exceeds the
maximum jevel may be considered eligible for
assignmen of counsel by taking into account the
following factors: current income prospects,
including seascnal variations in income; fixed debts
and obligations, including unpaid taxes from
previous years, child care, transportation and other
expenses necassary for employment; expenses
associated with age or physical infirmity of resident
tamily members; other significant factors related to
the financial inability to afford legal assistance,
including the unavailability of affordable legal
counsel.*

Information requested on the eligibilty form:
Household income, whether detendant is on public
assistance, cars, boats and trucks owned, real
estate, liquid assets, other available assets and the
defendant’s debts. Other factors consldered:
According to the Financial Guidelines of Eligibithy
for a Public Defender in Wayne County, non-liquid
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HOW IS BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

assets should only be considered to the extent that
they can be canverted during the course of
represertation ta meet latter costs, whether person
can obtain a bank |oan, the type, seriousness and
complexity of the charges should be considersd,
eligibility should be considered on a case-by-case
basis. In additian ta these factors, the survey notes
that the net worh of assets such as real estate,
moior vehicles, the severity of the offense, cash
flow of the defendant and exceptional expenses are
considered in the eligibility determination,

According to the survey, whether a person is
released on bail or not is of no consideration,
although if the defendant cannot make bail, he is
automatically considered eligible for public defense
sarvices.

Yes. The Wayne County Public Defender

_ Operating Guldelines contain the following

statement: *In appropriate cases, the court may
order a financially able defendant to make partial
payment for public defender services to the Wayne
County Public Defender pursuant to section 722-d
of the County Law.® The survey notes that at the
conclusion of the defendamt's court process, the
detense attorney may request a *contribution order®
from the judge. Iif the judge agrees, he signs an
order requiring the defendant to pay a sum to the
public defender's office. The survey states that the
average amount of money collected annually from
partial payment/contributions is $8,000.

No, defendants are not informed that they may be
required to pay pan or all of the cost of
representation in the event they become able 1o
pay after representation,

21 and younger

Yes. The eligibility form contains the fallowing
stalement: "if you are under 21 years and
unmarried, your pareqnts are responsihle for your
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MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN
ANY WAIVERS IN THE COURSE
OF THE EUGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

PUBLIC DEFENSE OFFICE/COUNTY
TRIES TO KEEP ELIGIBILITY
INFORMATION CONFIDENTIAL

legal costs. Complete this section.' Parents must’
compilete a separate parental affirmation of financiat
status.

Yes. The Financial Guldelines of Eligibliity For a
Publlc Defender In Wayne County comtains the
following statement: °*In cases where, atthough
financiatly able, the parents will not provide retained
counsel, and the minor detendant’s income/and or
benefts received comes within the financial
eligibiiity guidelines, the caourt should assign
counsel.*

While the Finaneial Guldellnes of Eligibility For a
Public Defender In Wayne County contains the
following statement: *The pubiic defender's office
reserves the right to attempt to callect attomey fees
from the parents of these ineligible minors who
have been represented by assigned counsel,' the
survey notes that the public defender's office does
not try and recover money from parents for their
child’s representation.

Yes

No

No

Yes
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COUNTY

SOURCE AND DATE OF INFORMATION

EUGIBILUTY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILTY DETERMINATION

INFORMATION REQUESTED ON THE
EUGIBILTY FORM/OTHER FACTORS
CONSIDERED

WESTCHESTER

Chief Defender Eligibility Survey, Stephen

Pittari, Executive Directar, Legal Aid Society of
Westchester Coumy, (2/94), and Fact Sheet for
Criminal Mattera wnich was sent with the survey.
NOTE: Mr. Phttarl also adminleters the assigned
couneel program.

The LAS represents felony cases. in most cases
person requests counsel; LAS interviews and
determines eligibility. Court puts imprimatur on the
eligibility determination made by the LAS. Non-
felony cases are handled by the 18B panel. In
these cases the courts determine gligibility. There
are 42 local courts (most with multiple judges).
There is no uniform method among the courts for
determining eligibility. Some courts use an
eligibility form; some courts have the 18B attomeys
determine eligibillty; most courts, however, depend
on an oral judicial inquiry.

LAS: less than 10 percent; 188:; Unknown

LAS: File can be reviewed by the ¢hief attorney.
The defendant can also ask the court to *overrule*
tha LAS,

18B: There is essentially no review process in non-
felony cases and no one to argue on defendant's
behalf in an 188 situation.

No

No income guidelines used.

Information requested on ellgibllity form (fact
sheet): Defendant’s occupation and income;
spouse’s occupation; number of children;, how
many at home or supported; whether defendant
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HOW IS BAIL THEATED IN THE
EUGIBILUTY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D}

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

receives gavernment benefits; liquid and non-liquid
assels; names of relatives ot other imerested
persons and their employment and eamings;
amount of bail and source that posted bail and in
what form was baijl posted. Additional factars
canaldered: seriousness of charge; complexity of
the case; detendant’s debts (it should be noted that
the eligibility form does not solicit any data
conceming the defendant's debts); cost to retain an
attomey.

LAS: does not consider the defendant’s ability to
post bail.

188: Many local judges in 18B cases do consider
the defendam’s ability to post ball when
datermining eligibility.

No partial payment provision.

No

LAS: 18 and younger
188: Some judges uss 18 and younger while some
others use 21 and younger,

Yes

LAS: No

18B: Several judges will not appaint counsel to a
minar defendant when the parents are able 1o pay
but refuse to do so,

No

Yes
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DEFENDANT REQUIRED TO SIGN ANY

WAIVERS IN THE COURSE OF THE

EUGIBILITY DETERMINATION Yes, some of the local counts that use an eligibility
form have waiver paragraphs.

STATEMENT OF CONFIDENTIALITY Na

PUBLIC DEFENSE OFFICE/COQUNTY

TRIES TO KEEP ELIGIBILITY

INFORMATION CONFIDENTIAL LAS: Defendants denied appointed counsal are
informed that if they contest th.2 adverse eligibility
determination and the matter goes to the coun,

then LAS may have to answer questions of court re:
defandant’s finances.
188: No uniformity
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

WYOMING

Chief Defender Eligibilty Survev, Norman Effman,
Wyoming County Public Detender, 8/83; eligibility
farm Affidavit of Financial Status which was sent
with the survey; and a copy of Standards of
Eligiblity For ths Wyoming County Public
Defander's Office dated January 23, 1990 sent 10
NYSDA by the public defender’s office on June 14,
1991,

Defendants jailed are provided with a packet of
information which includes a financial affidavit.
Each Monday an attomey is available at the jail to
qualify and determine eligibility and to answer any
questions and find out if there is someone willing to
post bail. Defendants who are arrested and
released are advisad to contact the office to rmake
an appointment, Wyoming County provides free
legal services for anyone financially eligible who is
charged with any violation of the penal law, V&T,
misdemeanors or felonies and family court matters
(i.e., custody, visitation, and violation of support
matters).

10 percent

Yes. {f a potential client exceeds the guidelines they
are advised they must provide a list of attomeys
they contacted and the retainer requested. The
anorney handiing that area then again reviews each
client's financial affidavit individually.

Yes. The guidelines, which the survey notes, were
provided by the Monroe County Public Defender
office, are based on the LSC faderal poverty
guidelines. The public defender office is curremly
using the 1993 LSC federal poverty guidelines:
$168.00 gross per week for family of one; $227.00
gross per week for a family of two; plus $59.00 for
each additional family mernber. According to the
survey, the guidelines are updated annually.
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INCOME GUIDELINES SOLE DETERMINANT
OF ELIGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW 1S BAIL TREATED IN THE
ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

No

Informatlon requeated on the ellgiblity form:
Number of dependents, public assistance/medicaid
number, gross weekly income of defendant, spouse
and parents (if defendant a minor), alt sources of
income of defendant, spouse and parents, liquid
and non-liquid assets (including automobile and
real estate) of defendant, spouse and parents and
debts of defendant, spouse and parents. Other
factors consldered: The Standarde of Eliglbility
for the Wyoming County Public Defender’'s Office
contains the foliowing statement: *Where justice so
requires, funds which a Defendart might obtain by
borrowing may be considered in determining
eligibility for appointment of the Public Defender."

Bail is usually not a factor in eligibility requirements.

According 10 the survey, partial
payment/contribution is not implemented. However,
the Stasndards of Eligiblity for the Wyoming
County Public Defender's Office contains the
following statements: “Whenever it appears to a
court who has appointed counsel or authorized
services for a defendant, or before whom the case
is then pending, that funds are available for
payment of a private attorney in excess of the
amount reasonably required for the necessitias of
life, he may order payment or such excess pursuant
to County Law 722(d)" and "In case of doubt about
the Defendant's eligibility, where justice requires
immediate representation or autharization of
services, counsel shall be appointed or services
shall be authorized, with the contribution order
being ordered at a later date if funds are available.®

No answer provided on the survey regarding
whether defendants are informed that they may be
responsible to pay all or pan of the cost of their
representation in the event they become able 10
pay after representation.
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PARENTAL CONSIDERATION
AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

DEFENDANT REQUIRED TO SIGN ANY
WAIVERS IN THE COURSE OF THE
ELIGIBILITY DETERMINATION

STATEMENT OF CONFIDENTIALITY

21 and younger

Yes. The Standards of Eligibillty for the Wyoming
County Publlc Defender's Otfice contains the
following statemertt: "When a person under 21
seeks the appointment of counsel or other services,
the assets, income and expenses ol his parernts or
persans legally responsible for his suppon shall be
considered.*

Yes. The Standards of Ellglbility tor the Wyoming
County Public Defender’s Offlce comtains the
tollowing statement: *“The Sixth Amendment right to
counsel is personal; therefore, assignment of
counsel cannot be denied if the parents or the
persons legalty responsible for support refuse to
contribute toward the cost of counsel.*

Yes. Parers who refuse to either hire an attormey
for their child and are financially able to do so are
advised that the county may sue them for the legal
fees incurred in representing the minor child. The
County Attomey handles the collection of money
from parents. The Standards of Eligiblitty for the
Wyoming County Public Defender’s Office
comtains the following statement: *...reimbursement,
in full or parnt, may be sought from such responsible
persons pursuant to Section 722-d of the County
Law. The Order obtained pursuant to §722-d of the
County Law shall be tumed over by the Public
Detender to the appropriate county agency for
collection.*

Yes

No

No
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PUBLIC DEFENSE OFFICE/COUNTY

TRIES TQ KEEP ELIGIBILITY

INFCAMATION CONFIDENTIAL Yes. Potential clients filing out the financial affidavit
are advised that the information disclosed will be
kept confidential.
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COUNTY

SOURCE AND DATE OF INFORMATION

ELIGIBILITY PROCESS AND WHO
MAKES THE DETERMINATION

PERCENT DETERMINED INELIGIBLE
ANNUALLY

REVIEW PROCESS FOR THOSE
DETERMINED INELIGIBLE

INCOME GUIDELINES

YATES

Chief Defender Survey, Westan Palmer, Yates
County Public Defender, 7/93 and Yates County
eligibility form sent with the completed survey.

The court takes the basic eligibility information at
the time of the arrest or court appeasance and
advises the public defender office. If the person is
not incarcerated, he or she will be required to
contact the public delender office 10 complete the
financial eligibility form. If the person is
incarcerated, then the public defender office will
contact the incarcerated person. The public
defender then determines whether to assign
counsel,

15 percent

Yes, The defendant may apply to the court for a
final determination.

Yes. |. Grogs Income Test (Total household
income including child support): one person
residing alone:; $211.00 per week, two persons
residing together $269.00 per week plus $29.00 per
week for each additional person.

il. Dleposable Income Test (Gross income less
reasonable living expenses i.e., rent and utilities,
child care or support, food, auto and transportation
expenses and TV cable ~but not HBO or premium):
For family court: $40.00 per week. For criminal
court: violations-$25.00 per wesek; misdemeanors-
$40.00 per week; and felony-$70.00 per week.

lil. Asset Test {usually house, vehicle or savings or
baif): family cour- $1,500.00; justice court-
$2,000.00; and county court-$3,500.00. No
information was provided on the survey regarding
what these income guidelines are based upon.
According to the survey, these guidelines are
updated annually. They were last updated

January 1, 1993 and will next be updated January
1, 1994,
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INCOME GUIDELINES SOLE DETERMINANT
OF EUGIBILITY DETERMINATION

INFORMATION REQUESTED ON THE
ELIGIBILITY FORM/OTHER FACTORS
CONSIDERED

HOW IS BAIL TREATED IN THE

ELIGIBILITY PROCESS

PARTIAL PAYMENT/CONTRIBUTION (722 D)

RECOUPMENT/REPAYMENT

PARENTAL CONSIDERATION

AGE OF MINOR

INCOME OF PARENTS CONSIDERED

MINORS PROVIDED REPRESENTATION
WHEN PARENTS ARE DETERMINED TO
BE ABLE TO PAY BUT REFUSE

PARENTAL COST RECOVERY

SIGN AFFIDAVIT

No

Infarmation requesated on the eligibiitty furm:
Persanal income, income of others residing with the
detendant, liquid and non-liquid assets, real and
personal property (including automobile and hame),
number of dependents, support payments, name of
any friends or relatives who could be of financial
assistance to the defendant, if defendant or cthers
in the household are receiving any public
assistance and amount, monthly expenses and
amount of bail paid and who paid the bail.

if the defendart posted tha bail, then it is
considered an asset. Otherwise, it is not
considered.

No partial payment/contribution provision.

No. Defendants are not informed that they may be
responsible to repay all or part of the cost of their
represertation in the event that they become able
to pay after representation.

21 and younger

Yes

Yes

Na

Yes
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DEFENDANTS REQUIRED TO SIGN ANY

WAIVERS IN THE COURSE OF THE

ELIGIBILUTY DETERMINATION According to the survey, no. However, the
following appears on the efigibility form: "Do you
authorize the Court or the Public Defender to make
any inquiries or investigalions conceming the
answers by you in this Affidavit?"

STATEMENT OF CONFIDENTIALITY According t0 the survey, yes. However, a review of
the eligibility farm reveals that no statement of
confidentiality is present on the form,
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NEW YORK STATE DEFENDERS ASSOCIATION
CHIEF DEFENDER SURVEY:
ELIGIBRILITY FOR THE APPOINTMENT OF COUNSEL

Name and Position of Person Completing Survey

Name of Public Defense Program (Public Defender,
Legal Aid or Assigned Counsel)

PROCESS FOR DETERMINING ELIGIBILITY

Please describe the process in your county for determining whether a person is eligible for
appointed counsel (e.g., who initially appoints counsel; wher and by whom is the financial form
completed, etc.).

PERSONS DETERMINED INELIGIBRLE FOR APPOINTED CQUNSEL

To the best of your knowledge, what is the annual percentage of people who seek appointed
counsel but are determined to be ineligibie?

Percent determined ineligible for appointed counsel
Wheao a person is denied appointed counsel, is there a review process?
Yes No

If yes, please describe the review process.

PLEASE ANSWER QUESTIONS ON REVERSE SIDE
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CONFIDENTIALITY OF ELIGIBILITY INFORMATION

Is there a statement on the financial eligibility form that the information is confidential?
—Yes _ No __ No financial eligibility form used

If the form does not include a statement concerning confidentiality, is it the practice of the county
or the puhlic defense office to try to keep the information confidential?

Yes No

Comments:

Does the client sign a sworn statement attesting to the truthfulness of the eligibility information?

INCOME GUIDELINES

Are income puidelines used in the eligibility delermination?
Yes No

If yes, what are the puidelines and what are they based on?

Are the income guidelines updated annually?
Yes No

If no, when was the last time the guidelines were updated and when do you next expect the
guidelines to be updated?

Income guidelines last updated
Expeet income guidelines to be updated
NOTE: If vou have a schedule of the gnidelines, please gttach s copy to the completed survey
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OTHER GUIDELINES CONSIDERED

Are eligibility determinations based solely on whether the person's income exceeds the income
guidelines?
Yes No

If no, please indicate what factors are considered when determining whether a person is eligible
for public defense services

How is bail treated in the eligbility determination?

WAIVER -

Ls the person, as part of the eligibility determination, required to sign any waivers?
Yes No

If yes, what waivers?

CONSIDERATION OF PARENTAL INCOME
For the purpose of eligibility determinations, what age is a person considered a minor?
.21 and younger __ 18 and younger

If the defendant is a minor, is the parent’s ability to pay for their minor’s legal services considered
in determining whether the minor is eligible for appointed counsel?

Yes No

If yes, are minors provided representation in cases where parents have been determined to be
financially able to pay for their minor’s representation but refuse 10 pay?

Yes No

PLEASE ANWER QUESTIONS ON REVERSE SIDE
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If yes, does the public defense program and/or county try and recover the cost of providing
representation to minors from pareats?

Yes No

If yes, please describe the process for recovering money from parents.

Average amount of money collected annually from parents §

PARTIAL PAYMENT/CONTRIBUTION (722 D)

Is appointed counse] provided to people who are able to contribute toward the cost of their
representation?

Yes No

If yes, please describe the process for collecting the money that the defendant can contribute
(e.g., who collects the money-~the county or the public defense provider; is the court invoived; at
what point in the representation is the money collected, etc.).

Average amount of money collected annually from partial payment/contribution $
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RECOUPMENT/REPAYMENT FROM DEFENDANTS

Are defendanis informed that they may be responsible to repay all ar part of the cost of their
representation in the event they become able to pay after representation?

Yes No

If yes, please describe the process for seeking repayment.

Average amount of money recouped annually  §

Does the amount of money collected from parents of minors and/or client contributions and/or
recoupment offset the cost associated with collecting these monies?

Yes No

Comments:

OTHER MEASURES USED TO OFFSET THE COST OF PUBLIC DEFENSE SERVICES

Please describe any ather measures used by your public defense program aad/or county to offset
the cost of public defense services.

THANK YOU!



